S

OR
W.
g

&

Kenton C. Ward, CFM . SI"ffeég“f .

i . ne Hamilton Counly Square
Surveyor of Hamilion County Noblesille, Indiand 460602250
Phone (317) 776-8495

Tax (317) 776-9628

TG Hamition County Drainage Board
RE: Grassy Knotl Drain

Attached are plans, drain map, drainage shec map, schedule of assessment and petiticns for the
Grassy Knoll Drain. The proposed drain is located in Sections 31 and 32 in Township 19 North, Range 3
East in Washington Township.

The drain has been petitioned for by the Grassy Znoll Hlomeowners Assnciation and the City of
Westlield. These petitions were received on August 15, 2016 and August 3C, 2016 respectively. | have
reviewed the submittals and petition and fourd each 1o be in proper form.

The above petitions were a result of an original Chstruction of Private Drainage Petition filed oy
the Grassy Knoli Property Owners Association on February 18, 2016, The petition was filed due to the
offsite open ditch west of Grassy 8ranch Road being filled with sediment resulting in water backing up
into the pibe under e road and causing the elevation ir: the detention pond for Grassy Knoll to stoge
higher than the narmai pooi elevation. Tie pelition was presented te the Board at its March 14, 20146
meeting at which time i was referred to the Surveyor for investigation (see Hamilon Co Jnty Drainage
Board Minutes Book 16, pages 473-475). At the Board mesting of March 28, 2016 Mr. Andrew Counover
presented the Suiveyui’s Inspeciion Repert affirming the allegations set out in the petition. At this time
the Board set the waiier for hearing {see Hamiltan Couniy Drainage Board Minutes Beok 16, puges 498.
S00). The hewring was held on April 25, 2016 at which-Lire the matter was tabled so that the petition
for regulated diain could be filed {see Hamilton County Drainage Board Minutes Scok 16, pages $32-
L35).

Fhave made a parsonal inspection of the land described in the petition. Upon doing so, | believs
the drain is pract:cable, will improve the publicheaith, benefit a public highway, and be of publiic utility
and that he costs, damages and expenses of tha pronosed deain wi,! probably be loss than the benefits
accru’ng to the ewners of iand likely to be benefited,
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The drain shall begin at the east end of the existing 18” RCP which serves as the cutlet for the
Grassy Knoll Detention Pond and thus run west to the intersection with the existing 24” combination
RCP/CMP culvert under Grassy Branch Road. At the west side of the 24” culvert shall begin an open
ditch 847 feet in length running in a generally westerly direction following the existing swale and
terminating in the Wheeler & Beals Drain, also known as Cool Creek approximately eleven (11) feet
north of the south line of Hamilton County Tax Parcel 09-06-31-00-00-012.000.

In addition to the main drain shall be two (2) arms located within the east right of way for
Grassy Branch Road. Both are 18” RCP’s, one running 17 feet north and one rurnining 16 feet south of the
manhole located at the intersection between the 18" RCP and 24" CMP/RCP sections of the main drain
noted above.

The drain consists of the following lengths:

18" RCP 64 feet
24” RCP/CMP 46 feet
Open Ditch 847 feet

The total length of the drain shall be 957 feet.

The portion of the proposed drain described above which is located within the Grassy Knoll
Subdivision is located within platted drainage easement. This is shown as “Block A” which is a variable
| width drainage easement on the record plat for Grassy Knoli Section 1 as recorded in the office of the
Haraifton County Recorder as Instrument 9430627 in Plat Cabinet 1, Slide No. 333. A portion of the
l proposed drain is within the right of way for Grassy Branch Road. The majority of the length of this .
l drain is upon parcel 09-06-31-00-00-012.000 owned by Deila J. Emerich Trustee, Della J. Emerich
; Revocable Living Trust. The easement description is attached and consists of 1.75 acres of permanent
; drainage easement and 0.29 acres of temporary drainage easement. The temporary easement is for the
spreading of spoil for the construction of the open ditch and will terminate upon completion of the
construction. These easements have yet to be purchased.

The cost of the easements are estirated to be as follows:

Appraisals $ 7,500.00
Permanent Easernent 1.75 ac @ $32,000/acre $56,000.00
Temporary easement 0.29 ac @ $32,000/acre S 9,280.00
Total Easement Cost $72,730.00
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The open ditch portion of the drain is in need of dredging. The costs for this work is as follows:

Unit Cost Cost
Channe!l Dredging 836 | LF S 7.50 S 6,270.00
Rip-Rap 60 TON | § 50.00 S 3,000.00
Clearing 1 EA S 1,000.00 S 1,000.00
HMA Drive Repair 1 EA S 750.00 S 750.00
Seeding 4,840 | SYS 1§ 1.00 S 4,840.00
Erosion Control 1 LS S 1,000.00 S 1,000.00
Construction Entrance | 1 LS 5 500.00 S 500.00
24" Cmip 82 LF S 35.00 S 2,870.00
Subtotal $20,230.00 |
15% Contingency | $ 3,034.50
- Total $23,264.50 |
Total Project Estimate:
Easements $72,780.00
Construction Costs $23,264.,50
Total Cost $96,044.50

The cost of the drain shall be spread across the drainage shed. There are 88 platted lots within
the Grassy Knoll Subdivision along with 42.16 acres within the drainage shed. Spreading the cost evenly
across the shed results in an assessment for construction of $ 729.16 per ac/lot with a $729.16
minimum. This area is within the Cool Creek Drainage Area. There will be no change of assessment with
the construction of the drain. The damages to the Emerich property is estimated at $72,780.00. The
easement has not been appraised at this time. Thus the damages may be decreased once appraisals are
completed,

This drain shall be an arm to the Cool Creek Drainage Area. Therefore, the future maintenance
for this drain will fall under the Cool Creek maintenance fund.

I believe this proposed drain meets the requirements for Urban Drain as set out in IC-36-9-27-67
to €9. Therefore, this drain shall be designated as an Urban Drain.

recommend the Board set a hearing for this proposed drain for November 28, 2016.

Kenlpn C. Ward, CFM
Hamilton Codnty Surveyor

KCW/pll
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STATE OF INDIANA ) BEFORE THE HAMILTON COUNTY
) Ss: DRAINAGE BOARD
COUNTY OF HAMILTON ) NOBLESVILLE, INDIANA

IN THE MATTER OF THE

RECONSTRUCTION OF THE
Grassy Knoll Drain

FINDINGS AND ORDER FOR RECONSTRUCTION

The matter of the proposed Reconstruction of the Grassy Knoll
Drain came before the Hamilton County Drainage Board for hearing on
August 28, 2017, con the Reconstruction Report consisting of the report
and the Schedule of Damages and Assessments. The Board also received
and considered the written objection of an owner of certain lands
affected by the proposed Reconstruction, said owner being:

Evidence was heard on the Reconstruction Report and on the
aforementioned cbjections.

The Board, having considered the evidence and objections, and,
upon motion duly made, seconded and unanimously carried, did find and
determine that the costs, damages and expenses of the proposed
Reconstruction will be less than the benefits accruing to the owners
of all land benefited by the Reconstruction.

The Board having considered the evidence and objections, upon
motion duly made, seconded and unanimously carried, did adopt the
Schedule of Assessments as proposed, subject to amendment after
inspection of the subject drain as it relates to the lands of any
owners which may have been erronecusly included or omitted from the
Schedule of Assessments.

The Board further finds that it has jurisdiction of these
proceedings and that all required notices have been duly given or
published as required by law.

Wherefore, it is ORDERED, that the proposed Reconstruction of the
Grassy Knoll Drain be and is hereby declared established.

Thereafter, the Board made inspection for the purpose of
determining whether or not the lands of any owners had been
erroneously included or excluded from the Schedule of Assessments.
The Board finds on the basis of the reports and findings at this
hearing as follows:

HAMILTON COUNTY DRAINAGE BOARD

gﬁ%;_,

mber
Cad
Member 7,

ATTEST: y L

egutive Ségﬁeta%y
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To: Hamilton County Drainage Board

Re: In the matter of the GrassyKnollArm, CoolCreek  Drain Petition

Comes now the undersigned individuals, who petition the Hami
County Drainage Board, per IC 36-9-27-54, for a new requlated dra
The undersigned believe the following:

1 They are owners of ten percent (10%) in acreage; or twenty five
percent (25%) or more of the assessed valuation of the land that is
outside the corporate boundaries of a municipality and is alleged by
the petition to be affected by the proposed drain.

2y That as property owners within the drainage shed, they are
qualified petitioners.

3. That they now desire that a regulated drain be established in
Washington Township, which involves the following public roads;
Grassy Branch Road and

various areas surrounding these roads in the drainage shed.

4. The names ad address of each owner affected by the proposed
public drainage are attached hereto, made a part hereof, and marked
Exhibit "A", which area of land involved in the proposed drainage area
is located in section 31 , township 19 north, range 4

east, Hamilton County, Indiana.

5. No other public lands or owners are located in the area which
would affect improvement.

6. That the general route of the proposed drain is shown in the
attached plan which is marked Exhibit "“B" and made a part hereof.

T That in the opinion of the Petitioner, the costs, damages, and
expenses of the proposed improvement will be less than the benefits
which will result to the owners of the land to be benefited thereby.

8. That in the opinion of the Petitioner, the proposed improvement
will improve the public health; benefit a public highway; and be of
public utility.

9 That the name of the attorney or spokesman regpresenting
petitioner in the drainage petition is [ke# aY /%M4@”
an offlce at or whose address is

Lt

Yedf, 0/

10. That Petitioners shall pay all the cost of notice and all legal
costs if the petition is dismissed. These costs include but are not
limited to engineering, appraisals, surveying and other costs
associated with the proposed drain.

11. Petitioners shall post a bond, if required, to pay the cost of
notice and all legal costs in the case the improvement is not
established. These costs include but are not limited to engineering,
appraisals, surveying and other costs associated with the proposed
drain.

Signature Printed Name Printed Address
/?62/’ 7 _— Uy o ~Orarssy leol| A [ooard 2 /Hfgf'f/m

: bvsratoy *QM@&M@;@ 3319 E@m

i M&M‘ﬂ\imé’. “‘@P % ?WT&

DA S. Lol IV oy

W \J\‘C/—‘QJ Q){1f/<,\( G/t{/'f)/z/l“//- //Oj /g-‘c.\,(\/ ?3{_)(( AZcJ(c\ 7

Adobe PDF Fillable Form

This copy printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Square, Ste., Noblesville, In 46060



IN THE MATTER OF THE GRASSY KNOLL DRAIN
HAMILTON COUNTY DRAINAGE BOARD

Come now the Boards of Public Works and Safety of the City of Westfield, who petition the Hamiltoy
Drainage Board as follows:
1. They are the duly appointed Board of Public Works and Safety of the City of Westfield, Indiana,

2. That in that capacity they are responsible for the drainage of public highways.

w

. That they now desire that a regulated drain be reconstructed in Washinglon Township which
Involves Grassy Branch Road and various areas surrounding the road in the drainage shed.

I

. The names and address of each owaer affected by the proposed public drainage are attached hereto,
made a part hereof, and marked Exhibit “A”, which area of Tand involved in the proposed drainage
area is located in Sections 31 and 32, Township 19 north, Range 4 east, Hamilton County, Indiana.

5. No other public lands or owners are located in the area which would affect improvement.

6. That the general route of the proposed deain is as follows:
Beginning at the outlet for the pond within the Grassy Knoll subdivision run west through the existing pipes,
open ditch and road culvert fo the existing open ditch across tract 09-06-31-00-00-012.000, owned by Delta J.
Emerich, Trustee, Della J. Emerich Revocable Living Trust.

. That in the opinion of the Petitioner, the costs, damages, and expenses of the proposed improvement
will be less than the benefits which will result to the owners of the land to be benefited thereby.

~2

8. That in the opinion of the Petitioner, the proposed improvement will benefit a public highvay in
Hamilton County, Indiana,

o

That the name of the attorney representing Petitioner in the drainage petition is Brian Zaiger,
Krieg DeVault LLP, 12800 North Meridian Street, Suite 300, Carmel, Indiana, 46032.

10, That Petitioners shall pay the cost of notice and all legal costs if the Petition is dismissed.

11. Petitioner shall post a bond, if required, to pay the cost of notice and all tegal costs in the case the
improvement is not established. ;

Board of Public Works and Safety - City of Westfield Indiana

BY: a A
igtew Cook- Mayor

BY: Kﬂ;b S’\Q
Kate Snedgker
BY: —@ j/l -

Randell Graham
Alte@ .
thﬂ- /@44““ A 2016043752 NISC $15.00
Cindy Gossard, (Yerk Treasurer, City of Westfield 08/26/2016 10:32:@9A 2 PGS

Jennifer Hayden
HAMILTON County Recorder IN
ecorded as Presented

R
STATEOF INDIANA ) , ' (MO
COUNTY OF IrlAJMJLTON% =

Subseribed and swom to before ime, A Notary Public this A3 day of QMC} 2014

Lol BQT" Apaser st

Notary Public of Hargliton County

My Conunission Expires:

T 19,207

Page 1 of 1
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HAMILTON COUNTY DRAINAGE BOARD
PDP- 2016~

00Ol
INRE: The Obstruction of Private Drainage

Comes now Grassy Knoll Property Owners' Assoclation, Inc.

who petitions the Hamilton County Drainage Board, per IC 36-9-27.4, for removal of drainage
obstruction(s). Petitioner, in support of the petition, advised the Board that:

1. Petitioner is the owner of tract 09-06-32-00-01-019.000

per the records of the Hamilton County Auditor and that said tract is upstream of a drainage
obstruction within a private tile dmain or a defined natural surface water channel, causing an
adverse effect on petiticners tract.

2. An obstruction to drainage exists on the downstream tract owned by Peila J. Emerich

Revocable Living Trust which is listed on the Anditors Records as tract nember

09-06-31-00-00-012.000 and whose address is shown as 17832 Grassy Branch,
Wastfield, IN 46074

a dog In the private draln with no outiet
and is located ©n the privata drain located on the property

. Said obstruction is cansed by

3. The petitioner has requested in writing & sent return receipt requested to the above
named downstream owner, to remove the obstruction and at this time the obstruction has not
been removed. In support of this there is attached a copy of the letter requesting the removal of
the obstruction with the original refurn receipt. In has been thirty (30) or more days since the
receipt of the letter by the above downstream owner.

4. Petitioner has submitted a copy of the Auditors Tax Map showing location of drain;
location of obstruction; drainage shed of drain: and size of drain if tiled.

5. Petitioner has submitted a list of owners within the drainage shed of the private tile or
natural stream showing names of owners; owners address; parcel number; and acres in tract. All
of this information is per the Auditors Record. Also included is the estimated acres benefited by
the drain for each tract listed.

6. Petitioner believes that the obstruction was: (Mark One)
Caused intentionally by the downstream owner
v Not caused intentionally by the downstream owner,

{Mﬁ/ L0/ 1

Signed Signed

Dcpaqéw’/i Cm:/\

Printe:; @’h“‘ﬂ(’“" FOA # eyt Printed

Phone Number(s) Address
$50 fiting fee required. ‘Equ r}’]ur'ra Q U ; o
Checlcz00624 519 E.5*’H~12 S‘f\ 95}.15_%(’ : it 708 P for
| pd 8502 2[i5]1b  Tndpls =N izl |

i R PN ] {\"'0:{\ <
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Staff Report
February 7, 2017

Re: Grassy Knoll Subdivision Downstream Offsite Drainage

Notes:

The purpose of this report is to give background information to the Drainage Board concerning the
jurisdiction, review and impacting events that occurred during the planning and construction of Grassy
Knoll subdivision. The purpose is also to correct some statements made in error during the November
28, 2016 Drainage Board meeting regarding jurisdiction — namely, that Westfield did not have
jurisdiction during the planning stages of Grassy Knoll subdivision, the problem was not the
responsibility of Westfield to correct, and the problem is the responsibility of Hamilton County to
carrect.

Background — When the Grassy Knoll subdivision was proposed, | served as the Plan Reviewer
representing Hamilton County and was a member of the Westfield - Washington Township Technical
Advisory Committee (Westfield TAC} from 1990 - 2002. Prior to 1990, the file contains 1988 comment
letters for Silver Lakes subdivision from Jerry Liston and Kent Ward.

There were four proposed projects that impacted the drainage planning for this area, three of which
were permitted and constructed:

e Grassy Knoll, Sec. 1

e Silver Lakes, Sec. 3 (not constructed)

e Westfield — Washington Schoo! District / Washington Woods Elementary School

* Private Residence

Planning & Zoning Jurisdiction — The Grassy Knoll subdivision project, Sitver Lakes subdivision, the
Waestfield — Washington School project and the existing residence were ALL projects that were
submitted under the planning and zoning jurisdiction of the Town of Westfield. The Town of Westfield
was the point of origin for these projects. Grassy Knoll went through the approval processes of the
following: The Westfield BZA, Plan Commission and Town Council. The school went through similar
processes. The Town issued Improvement Location Permits {ILP) which authorized construction of those
projects. The Town issued a building permit for the private residence.

Annexation — The area affecting Grassy Knoll subdivision was annexed into the Town of Westfield on
3/8/1993. The area annexed included the parcel for Grassy Knoll subdivision, and also took in the
parcels on both sides of Grassy Branch Road. On the west, this annexation extended to the centerline of
the Wheeler & Beals Drain, then south to SR32.

Platting — Grassy Knoll, Sec. 1 was platted on 8/10/1993. The Secondary Plat was approved by the Town
of Westfield.

Relationship to the Regulated Drain — Because the site was annexed and therefore under the jurisdiction
of the Town of Westfield, the subdivision storm sewers were not required to become Hamilton County
Regulated Drain. Per Surveyor’'s policy for Washington Township, if a subdivision’s site was not

1
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annexed, the storm sewer system would have been required to petition to be regulated. If not annexed,
the subdivision’s drainage would have been part of Hamilton County’s drain maintenance program.
However, the Town selected to annex, so the maintenance responsibility for the storm system fell under
the jurisdiction of the Town.

The Hamilton County Surveyor’s Office reviewed Grassy Branch subdivision for the project’s impact on
the Wheeler & Beals Regulated Drain (now called Cool Creek Drain). This involved requiring detention
per approved release rates to mitigate against negative downstream drainage impacts, including
flooding. The project is located within the watershed of the Regulated Drain and therefore was required
to apply for an Outlet Permit for an indirect outlet. The engineer submitted detail construction plans
and drainage calculation which were reviewed pursuant to approval of the Outlet Permit.

Grassy Knoll and Silver Lakes Drainage — When this area was being developed, the proposals designed
for residential single-family development on both side of Grassy Branch Read. The names for the
proposed development were Grassy Knoll subdivision, located on the east side of Grassy Branch Road
and Silver Lakes subdivision, located on the west side. Under the original plans, storm systems were
designed with storm water detained in detention ponds and piped to Cool Creek. The first section ready
for construction was Grassy Knoll, Sec. 1, which provided detention for that section. Since approved
plans inciuded development on both sides of Grassy Branch Road, Grassy Knoll Sec. 1 was allowed to
discharge water from the detention area into an existing culvert. The water would then flow via an
existing swale located on the south end of the parcel which flowed west to the creek. This route on the
west side of Grassy Branch Road was considered a temporary route, since construction plans were
submitted and approved for Silver Lakes, Sec. 3, which designed a 36” storm pipe to convey storm
water from Grassy Knoll, through Silver Lakes and outlet into Cool Creek.

Change to the Overall Development - During this time, the Westfield Washington High School 1995
Building Corp. proceeded to purchase 50.17 acres of the parcel west of Grassy Branch Road that was
previously designed for part of Silver Lakes subdivision. This purchase left a smaller 9.22 acre parcel on
the south side of the school. Instead of developing the remaining 9.22 acres into a smaller Silver Lakes
subdivision, part of which was floodplain, the owner decided to build a single house on the parcel. The
offsite swale for Grassy Knoll, Sec. 1 was located on this remaining 9.22 acre parcel. The address for this
parcel is 17832 Grassy Branch Road, parcel # 09-06-31-00-00-012.000. The developer / owner of Silver
Lakes was Sonny Emerich. The parcel is currently under the ownership of Della ] Emerich, Trustee Della
J Emerich Revocable Living Trust.

Onsite Meeting -- When the house was built in 1996-97, a driveway was installed that crossed the swale.
In addition, a portion of the swale was rerouted further south. Out of concern for the offsite drainage
route from the subdivision across the private parcel, | met onsite with several people, including
representatives of the Town of Westfield and the owner. At that meeting, we discussed concerns
regarding the swale, the driveway crossing and long-term maintenance, since the site was no longer
going to be developed and the planned Silver Lakes storm system was not going to be installed. At this
meeting | discussed that the owner could petition to make the swale regulated drain. However, this was
declined. As memory serves, | believe the owner stated he was not interested in having an easement on
his property or having drain maintenance performed by others on his property, opting rather to
maintain the swale himself. Also, at that time, the Wheeler & Beals Drain (Cool Creek) was not set up on
a maintenance program and did not have an annual assessment.
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Permitting Opportunities — The Town of Westfield had three permitting opportunities for a solution to
adequately deal with the Grassy Knoll offsite drainage.

e The first occurred during the planning/permitting of Grassy Knoll Subdivision, Sec. 1. When
permitted, a temporary swale was allowed. At the time, the projects on both sides of the road
were designed and awaiting construction.

¢ The second opportunity occurred when the Town issued the building permit for the house.
When the house permit was issued, it was known that Silver Lakes was no longer moving
forward. During this time, concerns were raised and discussed onsite. The approach taken was
that the owner, who at the time was considered to be the most likely person to suffer damage,
accepted the water coming from Grassy Knoll and would maintain the swale.

s A third opportunity, the new school, might have tied the planning for the school to the offsite
drainage swale on the original parcel. The parcel split for the school project resulted in the
school taking the ground north of the culvert, situated on higher ground. The swale downstream
of Grassy Knoll did not pass through the school, but drained through the private parcel to the
south. Therefore, it was not considered part of the school project.

In retrospect, had an easement covering the offsite swale allowing for maintenance been required by
the Town as a condition for any of the three permitted projects, the swale could have been maintained.

In summary --
e The Town of Westfield had planning, zoning and engineering jurisdiction for Grassy Knoll
subdivision throughout the planning, zoning, annexation and construction phases of the project.
s The site was annexed into the Town of Westfield, making the subdivision’s drainage design,
inspection and maintenance of facilities the responsibility of the Town of Westfield.
¢ The storm system for Grassy Knoll is not Hamilton County Regulated Drain and is therefore not
under the maintenance responsibility of Hamilton County. The parcels in Grassy Knoll are not
assessed as a regulated drain subdivision. During the planning phases of the project, the
Surveyor's Office reviewed and permitted the storm water discharge from Grassy Knoll
subdivision, which makes an indirect outlet within the watershed of the Wheeler & Beals
Regulated Drain. The discharge rates complied with the published requirements of the
Hamilton County Surveyor, The Surveyor’s Office was responsible for the inspection of the
outlet to the Wheeler & Beals Regulated Drain (Cool Creek) in pursuance of the Outlet Permit.
Respectfully submitted,
Steve Cash
Plan Reviewer

Hamilton County Surveyor’s Office
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Kenton C. Ward, CFM
Surveyor of Hamilton County

Phone (317) 776-8995 Neblesville, Indiana p6060-2230
Fax  (317) 776-9628

Suite 188
One Hamilton County Square

To: Hamilton County Drainage Board February 26, 2016
Re: Grassy Knoll Property Owner’s Association Private Drain Petition

On February 18, 2016 an Obstruction of Private Drainage Petition was received by the Hamilton
County Surveyor’s Office. The petition was filed by Grassy Knoll Property Owner’s Association
PO box 1706, Carmel, IN 46082. The petition was in proper form and all required information
was submitted. ‘

The petition identifies the obstruction being located on the downstream property located at
17832 Grassy Branch Road, Parcel # 09-06-31-00-00-012.000. The property owner of record for
this parcel is Emerich, Della J, Trustee Della J. Emerich Revocable Living Trust.

The obstruction is identified as being an open drain or natural surface watercourse that is silted in
and is in need of dredging and clearing to allow the outlet of the retention pond of the Grassy
Knoll Property Owner’s Association to drain properly. The petitioner has indicated that they
believe that the obstruction was not caused intentionally by the downstream landowner.

The private natural surface watercourse is approximately 912 feet in length to the confluence
with the Wheeler and Beals Regulated Drain, The open channel begins at the west end of a
culvert under Grassy Branch Road and continues south and west through Emerich property to the
Wheeler and Beals Regulated Drain.

The Hamilton County Surveyor’s Office has made a preliminary investigation of the alleged
obstruction and it does appear that an obstruction does exist as stated in the petition,

A notice of enfry has been sent to the downstream landowner so a more thorough investigation
can be made once the Board requests the Surveyor to investigate as per 1.C. 36-9-27.4-12, (a)(2).

Submitted by:
-

4 e i et e
\J}..x_..»,_\-«-»..f A7 .

Andrew D, Conover
Inspector
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Grassy Knoll Subdivision Offsite Drainage to Wheeler & Beals Drain
A part of the Cool Creek Regulated Watershed #345
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Kenton C. Ward, CEM .
' Suite 158

S!H'UE}IDT Of Hamilton Counfy One Hamilton County Square

Phone (317) 776-8495 Noblesvifle, Indiana 36060-2230

Fax  (317) 776-9628

To: Hamilton County Drainage Board March 22, 2016
Re: Update —Grassy Knoll Obstruction of Private Drainage Petition

On Februoary 18, 2016 an Qbstruction of Private Drainage Petition was received by the Hamilton
County Surveyor’s Office. The petition was filed by Grassy Knoll Property Owner’s Association
PO box 1706, Carmel, IN 46082. The petition was in proper form and all required information
was submitted.

- The petition identifies the obstruction being located on the downstream property located at
17832 Grassy Branch Road, Parcel # 09-06-31-00-00-012.000. The property owner of record for
this parcel is Emerich, Della J. Trustee Della J. Emerich Revocable Living Trust,

On March 22, 2016 an inspection was made of the area at the properties of the petitioner’s
property at 20484 Horton Road, and on the downstream properties jn the petition.

The obstruction is identified as being an open drain or natural surface watercourse that is silted
in and is in need of dredging and clearing to allow the outlet of the retention pond of the Grassy
Knoll Property Owner’s Association to drain properly. The petitioner has indicated that they
believe that the obstruction was not caused intentionally by the downstream landowner.

On March 22, 2016 an inspection was made of the Retention Pond at the Grassy Knoll
Subdivision and of the downstream channel from the outlet of the retention pond to the
confluence with the Wheeler and Beals Regulated Drain.

The retention pond outlet discharges from a 24 inch diameter corrugated metal pipe on the west
side of Grassy Branch Road into an open channel located on the parcel owned by the Della J.
Emerich Revocable Living Trust. The open channel continues in a general southerly and
westerly direction approximately 140 feet to a 24 inch diameter reinforced concrete pipe under a
driveway. After crossing under the driveway the open channel continues south for approximately
120 feet and then turns {o the west where it continnes in a westerly direction for approximately
5235 feet to the Wheeler and Beals Drain.

The investigation found that the open channel is full of Cattails and sediment from the outlet at
the west side of Grassy Branch Road to the driveway crossing. Water is being held back in the

outlet pipe approximately one half the pipe diameter. The channel downstream of the driveway
crossing is
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silted in and at one point is nearly non-existent as a defined channe]. Approximately 75 feet from
the Wheeler and Beals an 18 inch steel pipe has been placed in the ditch as a crossing. Aerial
photos indicate that this crossing was installed 2006 to 2007 in conjunction with the installation
of sanitary sewers.

It does appear that an obstruction of a natural surface water course does exist as set forth in the
petition filed by Grassy Knoll Property Owner’s Association.

Per IC 36-9-27.4 Sec. 12 it is requested that the Drainage Board Set a Hearing date for this
petition for April 25, 2016. Notice of the hearing will be sent to the affected parties.

Submitted by:

A S
Y Y.

Andrew D. Conover
Inspector
Hamilton County Surveyor’s Office
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OFFICE OF
HAMILTON COUNTY DRAINAGE BOARD

Natice of Hearing for Removal of Qbstructions in Mutual Drains & Natural Surface Watercourses

Della J. Emerich
17832 Grassy Branch Rd.
Westfield, IN 46074

You are hereby notified that as per Indiana Code 36-9-27.4 a hearing will be held by the Hamilton
County Drainage Board in the Commissioner’s Court located in the Hamilton County ludicial Center, One
Hamiltan County Square, on April 25, 2016 at 9:00 A.M.

A petition alleging a drainage obstruction in a mutual drain or natural surface watercourse has been
filed with the Hamilton County Drainage Board. The alleged obstruction exists on property which is
listed on the Auditor’s Records as Tax Parcel #09-06-31-00-00-012.000 being owned by Della J. Emerich
Trustee Della J. Emerich Revocable Living Trust and whose address is shown as 17832 Grassy Branch Rd,
Westfield, IN 46074 and said parcel is located in Section 31, Township 19 Morth, Range 4 Fast,

At the hearing the Hamilton County Drainage Board may assess the cost of removing the obstruction
against the owner of the land where the obstruction exists as well as other properties that may benefit
from the drain. In the event they fail to appear, the costs of removing the obstruction can be assessed
in their absence.

Harnilton County Drainage Board

One Hamilton County Square, Ste. 188
Noblesvilie, IN 46060

{317} 776-9627

This copy printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Square, Ste., Noblesville, In 46060



First-Class Mail
Postage & Fees Paiu
UspPs

Permit No, G-10

Tl e

UNITED STaTES BosTiiiaEdvies * | “ || l

R

LTV T ol

TN Taal e

¢ Sender: Please print your name, address, and ZIP+4 in this box ®

Hamilton County Surveyor's Office
One Hamilton County Square Suite 188
Noblesville, IN 46060

e ittt g el Db
) P*ZUib«cmuo‘

This copy printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Square, Ste., Noblesville, In 46060



A b =2 Kentont C. Ward, CEM

. Suite 188
Surveyor of Hamilton County One Hamilton County Square
Phone (317) 776-8495 .%’af:(esvil[e, Indiana g6060-2230
Fax  (317) 776-9628
To: Hamilton County Drainage Board April 20, 2016

Re: Grassy Knoll Obstruction of Private Drainage Petition

On February 18, 2016 an Obstruction of Private Drainage Petition was received by the Hamilton
County Surveyor’s Office. The petition was filed by Grassy Knoll Property Owner’s Association
PO box 1706, Carmel, IN 46082. The petition was in proper form and all required information
was submitted.

The petition identifies the obstruction being located on the downstream property located at
17832 Grassy Branch Road, Parcel # 09-06-31-00-00-012.000. The property owner of record for
this parcel is Emerich, Della J. Trustee Della J. Emerich Revocable Living Trust.

The obstruction is identified as being an open drain or natural surface watercourse that has silted
in and is in need of dredging and clearing to allow the outlet of the retention pond of the Grassy
Knoll Property Owner’s Association to drain properly. The petitioner has indicated that they
believe that the obstruction was not caused intentionally by the downstream landowner.

The Grassy Knoll subdivision retention pond outlet discharges from a 24 inch diameter
corrugated metal pipe on the west side of Grassy Branch Road into an open channel [ocated on
the parcel owned by the Della J. Emerich Revocable Living Trust. The open channel continues in
a general southerly and westerly direction approximately 140 feet to a 24 inch diameter
reinforced concrete pipe under a driveway. After crossing under the diiveway the open channel
continues south for approximately 120 feet and then turns to the west where it continues in a
westerly direction for approximately 525 feet to the Wheeler and Beals Drain,

On March 22, 2016 an inspection was made of the Retention Pond at the Grassy Knoll
Subdivision and of the downstream channel from the outlet of the retention pond to the

confluence with the Wheeler and Beals Regulated Drain on the Emerich property at 17832
Grassy Branch Road.
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The investigation found that the open channel is full of Cattails and sediment from the outlet of
the pipe at the west side of Grassy Branch Road to the driveway crossing, Water is being held
back in the outlet pipe approximately one half the pipe diameter. The channel downstream of the
driveway crossing is full of grass and leaves and at one point is nearly non-existent as a defined
channel. Approximately 75 feet fiom the Wheeler and Beals an 18 inch steel pipe has been
placed in the ditch as a crossing. Aerial photos indicate that this 18” crossing pipe was installed
2006 to 2007 in conjunction with the installation of sanitary sewers.

It does appear that an obstruction of a surface water course does exist as set forth in the petition
filed by Grassy Knoll Property Owner’s Association.

The historical background of this channel can be traced back to 1992-1993. In 1993 a
subdivision named Silverlakes Section 3 was proposed at the location of the Emerich property at
17832 Grassy Branch Road. From information found in the development files for the Grassy
Knoll subdivision from 1993 and for the proposed Silverlakes Section 3 subdivision in 1993, the
discharge from the Grassy Knoll subdivision was originally to be accepted on the west side of
Grassy Branch Road on the Silverlakes Section 3 / Emerich property into a 36” reinforced
concrete pipe and conveyed in the pipe to discharge into the Wheeler & Beals Regulated Drain.

Due to the Grassy Knoll subdivision being constructed before the Silverlakes Section 3 a
temporary channel was installed on the Silverlakes Section 3 / Emerich property until the
development of Silverlakes Section 3 and the installation of the 36” RCP. However, the proposed
Silverlakes Section 3 was not constructed and the 36” RCP was never installed. Tt is unknown to
this office why the Silverlakes Section 3 development was not constructed. From aerial
photographs it does appear the between 1996 and 1998 the channel was relocated on the Emerich
property when the current residence was built.

Submitted by:

Ddely G

Andrew 1D, Conover
Inspector
Hamilton County Surveyor’s Office
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Grassy Knoll Private Drain Petition
Hearing Date April 25, 2016

Emerich, Della J,
17832 Grassy Branch
Westfield, IN 46074

Armour Property Management
P.O.Box 1706
Carmel, IN 46082

Eads Murray & Pugh
9515 E 59th St.
Indianapolis, IN 46216
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lip) | DUEPNER LAW

MAR 102017

| ATTORNEY AT LAW ‘
OFFICE OF HAMILTON COUNTY SURVEYOR

JOE DUEPNER

136 S 9th St. Suite 207 . Date : 3/8/2017

Noblesville IN 46060 ;

(P) 317.450.0044 ; Our Client: Della J. Emerick Revocable Trust

(F) 888.470.1795 17832 Grassy Branch Rd.
joe@duepnerlaw.com Westfield, IN 46074

Proposed Easement

To: Kenton Ward
One Hamilton County Square Suite 188
Noblesville IN 46060,

Dear Mr. Ward.

This letter is in reference to a letter received from your office regarding a
proposed easement at the property commonly known as 17832 Grassy Branch Rd. :
Westfield IN 46074. (‘Property”) The Della J. Emerick Révocable Trust (“T'rust”) owns
the said property and the trustee, Aaron Bennett, as Power of Attorney over the trustee of
the Trust, is authorized to resolve this matter. This law firm represénts Aaron Bennett in
his POA capacity as trustee. ; . '

: Per your letter, it appears that the neighboﬁng community is experiencing a
drainage issue which you attribute to an obstructéd private drain on the Property. My
client wishes to help résolve the issue and maybe willing to accommodate your request for a
permanent and temporary easement. However, in your line of work, hopefully you would

understand that an outright grant of an easement of this size to the Property would

" diminish the Fair market value to an extent that can later be determine. The size of the

proposed easement in itself also has raised some concern. With that said, we would propose
two options. : ‘

- 1. Upon execution of a written Agreement specifying all details prepared by your
office, my client would graht you a one-time limited access to the property for a time period

sufficient to make the necessary repairs.
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HOWARD & ASSOCIATES
Attorneys for Hamilton County, Indiana
and the City of Noblesville
694 Logan Street, Noblesville, Indiana 46060
(317}773-4212

MICHAEL A. HOWARD DARREN J. MURPHY
howardma@aol.com darren.murphy.attorney@outlook.com

May 5, 2017

Mr. Joe Duepner
Duepner Law, LLC
136 S. 9 Street

Suite 207
Noblesville, IN 46060

Re:  Petition of Grassy Knoll Property Owners Association and
Della }. Emerick Real Estate

Dear Mr. Duepner:

This letter is in response to your letter of March 8, 2017, which was a response to the request for a
drainage easement from your client,

The acquisition of a permanent drainage easement is just a small portion of the entire problem
associated with drainage across your client’s land. As a bit of background, your client’s family was
initially the owners of a tract of land that is presently developed as the Grassy Knoll Subdivision, the
Washington Woods Elementary School, plus the residence built on your client’s property. The
Grassy Knoll Subdivision was built in the 1990s, and the discharge from the subdivision detention
pond was collected and piped under the road to flow west toward the Cool Creek Regulated Drain.
At that time, your client’s family had prepared a plat and was anticipating the construction of
Section 3 of the Silver Lakes Subdivision on what is now the residential property.

When Westfield Schools purchased the norther ground for a school, your client’s family decided to
eliminate the Section 3 of Silver Lakes Subdivision. The plans for the Silver Lakes Subdivision
included an underground stormwater system which would have conveyed the stormwater from the
eastside of Grassy Branch Road through your client’s property to Cool Creek.
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When the plan for Section 3 was abandoned in the mid 1990°s, there was a question of how the
stormwater would go across the residential property. In an onsite meeting, which included a
member of the Surveyor’s Office, two gentlemen, both of who are members of the Emerick Family,
stated that they were going to redo the ditch in a more serpentine manner, pipe the ditch under the
driveway, and be responsible for maintaining the ditch to accept the water from the subdivision. |
enclose a copy of the map of the area for your reference.

Since the construction of the ditch, the drainage across your client’s property has continued to
deteriorate. Therefore, on February 18, 2016, the Grassy Knoll Property Owner’s Association filed a
Petition to the County Drainage Board to remove the obstruction to flow across your client’s
property, A copy of that Petition, proof of mailing to your client, and other relevant documents are
enclosed. We also enclose photographs of the condition of the drainage swale.

This Petition was brought pursuant to Indiana Code 36-9-27.4. This statute creates a prescriptive
drainage easement across property for water from an upstream landowner. In Section 4 of the
statute, an obstruction is defined as a condition that prevents, or significantly impedes, the flow of

water through the drain and “obstruction” includes the presences of a quantity of materials inside
and near the drain.

The hearing was held on the Petition on Apiil 25, 2016, as originally noticed. Neither your client
nor any representative appeared at the hearing. In addition, there was an open issue as to whether
the obstruction had been created intentionally, There was also a discussion of whether the ditch
should be made a regulated drain pursuant to Indiana Code 36-9-27. Therefore, the issue was tabled.

With this letter, we are placing you and your client on notice that the hearing has been set to
reconvene at 9:30 am on May 22, 2017, before the Hamilton County Drainage Board. The hearing
will be held on the first floor of the Hamilton County Government and Judicial Center located on the
west side of 8" Street on the city square.

Since the initial hearing, the Surveyor’s Office has done field survey work to determine what needed
to be in order to open the drain. Essentially the pipe under client’s drive was installed too high. It is
slightly higher than the outlet pipe under Grassy Branch Road. Therefore, the discharge from the
Grassy Branch detention pond has ponded upstream from the driveway culvert. This ponding has
resulted in the settlement of sedimentation from the standing water. Afler the water goes under your

client’s driveway, there is essentially no slope to the ditch, resulting in the ditch filling in with
material.

At the May 22" hearing, the Board will determine, based on the evidence which was heard in 2016 ;
the minutes of which are provided for your information; and any additional evidence, whether there
is an obstruction which significantly impedes the flow of water through the drain. I believe the
uncontradieted evidence will show this is the case. In that event, the question will be whether the
obstruction was created intentionally or occurred naturally. Obviously, the Emerick Family or their
contractors knew, or should have known, that the ditch and culvert which they constructed would
ultimately fail due to the sedimentation in the ditch.
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Based on this fact, the Board may find that the obstruction occurred intentionally. If the Board
makes that finding, it may order the obstruction removed by your client. If it is not removed, the
Board, and its contractors, would have a right of entry onto the land under Indiana Code 36-9-27.4-

25 to remove the obstruction. This will require substantial excavation in the ditch and replacement
of the pipe under the driveway.

Your client received a request for the easement as part of the Drainage Board’s attempt to evaluate
whether to use the obstruction statute of Indiana Code 36-9-27.4, or to obtain an easement across
your client’s property for a permanent regulated easement pursuant to Indiana Code 36-9-27-33.
The advantages and disadvantages of the two alternatives are as follows:

a. The establishment of a regulated easement, would spread the cost of the reconstruction
over all of the properties benefitted by the reconstruction. The cost of that reconstruction
is estimated to be approximately $100,000 and about $3,900 of that would assessed
against your client as the owner of 3.96% of the entire area. The reconstruction would
include lowering and replacing the conveyance structure under your client’s driveway,
creating a ditch with enough fall to reduce sedimentation in the ditch. Should the ditch
become clogged at a subsequent date, the Hamilton County Surveyor, acting on behalf of
the Drainage Board, would be responsible to have the County’s contractor clean the

ditch. This maintenance cost would be paid from the maintenance fund for the entire
watershed.

b. Tunderstand your client would like payment for the easement and damages to the residue.
However, this problem is the result of the condition of the mutual drain which your
client’s predecessor constructed. The Board does not intend to pay substantial damages

to a property owner, whose failure to properly construct and maintain the ditch, is the
cause of this problem,.

¢. If the permanent easement is granted, the Board may elect to move forward with the
reconstruction. If not, they have no alternative but to move forward under the removal of
obstruction statute described above, In that case:

1. There will be no compensation for the right of entry onto the property. The statute

grants that right to remove the obstruction without compensation. See Indiana Code
36-9-27.4-25;

2. After the ditch is excavated, the problem will continue, due to the lack of slope in the
design of the ditch. This will result in future obstruction petitions; and

3. Your client and its successors in title could be ordered to complete the work and pay
the costs of the removal each time a problem arises.
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I look forward to attempting to resolve this issue. If not, the hearing will move forward on May 22M
as described above,

Very truly yours,

2o R )

Michael A. Howard, Attorney
Hamilton County Drainage Board
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E aps Murray & Pucs, P.C.

Attorneys at Law
9515 E. 59t Street, Suite B
Indianapolis, IN 46216
Telephone: (317) 536-2565
Fax: (317) 536-2568

www.IndianaHOALaw.com

December 3, 2015
Della J. Emerich, Trustee of the Della J. Emerich Revocable Living Trust
Aaron Bennett
17832 Grassy Branch L ey
Westfield, IN 46074 e I
Sent Certified Mail;

Re:  Action Requested - Resolve Clogged Privately-Owned Drainage Ditch

Dear Ms. Emerich and Mr. Bennett:

We represent the Grassy Knoll Property Owners® Association, Inc. (hereafter
“Association”). The Association’s Board of Directors has asked us to contact you regarding a

private drain located on your property at 17832 Grassy Branch, Westfield, IN 46074 (hereafter
“Property”).

The private drain located on your Property, which is downstream from the Association’s
drainage system, is clogged and is causing more than normal erosion in the Association’s pond.
The clog is also preventing the Association from installing necessary rip rap around its pond.
The Association has discussed this situation numerous times with the City of Westfield and

Hamilton County, and both the city and county have no jurisdiction to resolve the clogged
private drain on your Property.

Thus. please consider this letter the Association’s formal request that you remove the
obstruction from your private drain within thirty (30) days. If the obstruction is not removed
from the drain on the Property within thirty (30) days, or we do not hear from you in response to
this letter, the Association may advise us to file a petition with the Hamilton County Drainage
Board to seek its assistance in resolving the drainage obstruction with you,

Thank you for your prompt attention to this matter. Please contact me with any
questions,

Sincerely,
ADS MURRAY & PucH, P.C.
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121212015 Hamilton Co,, [N - Property Reporis

Hamilton County, Indiana
Ownership, Transfers, Deductions & Credits

Disclaimer:

The Information available through this program is current as of December 1,2015.

This program allows you to view and print certain public records. Each report reflects information as of a specific date; so the Informalion
provided by different reports may not match, All information has been derived from public records that are constanily undergoing change
and is not warranted for content or accuracy. It may not reflect the current information pertaining to the property of interest.

County Parcel No: 08-06-31-00-00-012.000 State Formatted Parcel No; 2906-31-000-012.000-015
Property Address: Deeded Owner: Emerich, Della J Trustee Della J Emerich Revocable
17832 Grassy Branch Rd Living Trust
Westfield, IN 46074 Owner Address:
17832 Grassy Branch
Woestfield , IN 46074

Legal Description: Acreage 9.22 Section 31, Township 19, Range 4
Seclion/Township/Range: 31/194

Subdivision Name:

Subdivision Section:

Deeded Acres: 9,22

Ralifical Townshlp: Washington
Lot Number(s):

Transfer History:

The Recorded Date might be due to a variety of changes; such as annexation, right-of-way, split, or deed.

Recorded Date: 7/31/2002

Check the Transfer History Report for details,

Current Deductions and Credits:

See all Gurrent Deductions and Credits for this property

Status of Homestead Verification Form;
Homestead Verification Form Submitted By: Della Jean Emerich

Approved by Auditor on: 12/12/2012

hitp:ffwwew3. hamiltoncounty.in.govipropertyreporisirpiparcelinfo.asp?sparcelno= 02063 1000001200005 earch= housenoddrepori=parcelinfo&dReportName=Pa... 111
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Grassy Knoll Subd & Emerich Parcel
1998 Aerial Photo
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Grassy Knoll Drain
Tabled til 02/13/17 D.B,

Cost estimate Cost estimate

Per 11/28/18 revised for
Emerich 09-06-31-00-00-012.000 Hearing 2/13/17 DB
Appraisal $7,500.00 $1,500.00
Permanent easement (1.75A¢) $56,000.00 $33,500.00
Temporary easement (0.29Ac) $9,280.00 $1,150.00
Total easement cost $72,780.00 $36,150.00
Channef dredging $6,270.00 $6,270.00
Rip-rap $3,000.00 $3,000.00
Clearing $1,000.00 $1,000.00
HMA drive repair $750.00 $750.00
Seeding $4,840.00 $4,840.00
Erosion control $1,000.00 $1,000.00
Construction entrance $500.00 $500.00
24" CMP $2,870.00 $2,870.00
Sub-total $20,230.00 $20,230.00
15% contingency $3,034.50 $3,034.60
Total ditch portion $23,264.50 $23,264.50
Total easement & ditch work $96,044.50 $59,414.50

The assessment rate used for the 11/28/16 hearing was $729.16 per acre
and minimum. At the hearing the Westfiald City Council offered to pay
$15,000 if the landowners aren't assessed. The Board said the Cool
Creek maintenance fund could pay 75% of the project but somebody

has to come up with 26%. Mr. Ake of Westfield City Council went

back to the Council and requested to increase contribution.
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BEFORE THE HAMILTON COUNTY DRATINAGE ROARD
IN THE MATTER OF

Grassy Knoll Drain

NOTICE

To Whom It May Concern and:

Notice is hereby given of the hearing of the Hamilton County
Drainage Board concerning the reconstruction of the Grassy Knoll
Drain on November 28, 2016 at 9:20 A.M. in Commissioners Court,
Hamilton County Judicial Center, One Hamilton County Square,
Noblesville, Indiana. Construction and maintenance reports of the
Surveyor and the Schedule of Assessments proposed by the Drainage
Board have been filed and are available for public inspection in
the office of the Hamilton County Surveyor.

Hamilton County Drainage Board

Attest:Lynette Mosbaugh

ONE TIME ONLY
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STATE OF INDIANA
55 BEFORE THE HAMILTON

COUNTY OF HAMILTON

)
}
}
) DRAINAGE BOARD

IN THE MATTER OF Grassy Knoll Drain Reconstructiocon

NOTICE

Notice is hereby given that the Hamilton County
Drainage Board at its regular meeting August 28, 2017
adopted the reconstruction report of the Surveyor and the
Amended Schedule of damages and assessments including
annual assessment for periodic maintenance, finding that
the costs, damages and expense of the proposed improvement
would be less than the benefits which will result to the
owner of lands benefited thereby.

The Board issued an order declaring the proposed
improvement established. Such findings and order were
marked filed and are available for inspection in the Cffice
of the Hamilton County Surveyor.

If judicial review of the findings and order of the
Board is not requested pursuant to Article VIII of the 1965
Indiana Drainage Code as amended within twenty (20) days
from the date of publication of thisgs notice, the findings
and order shall become conclusive.

HAMILTON COUNTY DRAINAGE BOARD

BY: Mark Heirbrandt
PRESIDENT

SECRETARY

This copy printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Square, Ste., Noblesville, In 46060



Ko/

P ) (== :

Kenton C. Ward, CTM Suite 18§

; One Hamilton County Square
Surveyor Of.}{(lmll‘fﬂﬂ County Noblesville, Indiana 36060-2230
Phone (317) 776-8495

Fax (317) 776-9628

February 14, 2019

To: Hamilton County Drainage Board

Re: Grassy Knoll Arm, Cool Creek Regulated Drain
Final Inspection Report

FINAL REPORT

This is the inspector’s final report on the Grassy Knoll Arm of the Cool Creek Regulated Drain
Reconstruction, located in Section 31, Township 19 North, Range 4 East, in Washington
Township in Hamilton County, Indiana.

The Surveyor’s Report for the Grassy Knoll Arm to Cool Creek Regulated Drain dated October
12,2016 was presented to the Drainage Board and tabled at the hearing on November 28,2016.
(Hamilton Count Drainage Board Minute Book 17, Pages 207-213.) The Engineer’s Estimate
was $96,044.50. (872,780 for easement appraisal and acquisition & $23,264.50 for construction
costs.) The project was then tabled until easements and landowner costs could be better
determined.

Further discussion was held concerning this project at the February 13, 2017 meeting (Hamilton
County Drainage Board Minute Book 17, Pages 264-267), the March 13, 2017 meeting
(Hamilton County Drainage Board Minute Book 17, Page 291), the April 10, 2017 meeting
(Hamilton County Drainage Board Minute Book 17, Page 327), the May 22, 2017 meeting
(Hamilton County Drainage Board Minute Book 17, Page 366)

At the June 26, 2017 Drainage Board meeting further discussion was held and a bid date of July
24,2017 was set. (Hamilton County Drainage Board Minute Book 17, Pages 396-397)

Bids were opened at the July 24, 2017 meeting, (Minute Book 17, Page 420). The Board referred

the bid for construction of the Grassy Knoll Arm to Cool Creck Regulated Drain from Van Horn
Excavating in the amount of $42,400 to the Surveyor for review.
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The Surveyor’s Report for the Grassy Knoll Arm to Cool Creek Regulated Drain dated October
12, 2016 was presented to the Drainage Board at hearing on August 28, 2017. The Engineer’s
Estimate was $96,044.50 which included $7,500 for appraisals, $56,000 for permanent easement
& $9,280 for temporary easement acquisition, and $23,264.50 for construction costs. This item
was removed from the table and the Settlement Agreement for Easement was discussed and
accepted. The Settlement Agreement for the $20,000 purchase of Regulated Drain Easement on
the Emerich property and also stated that the landowner shall not be assessed for any cost of the
reconstruction. The cost to be paid from the Cool Creek maintenance fund. The Surveyor’s
Report was modified to reflect the Settlement Agreement and the bid of $42,400 was awarded to
Van Horn Excavating. (Hamilton County Drainage Board Minute Book 17, Pages 448-457.)

During construction, two changes were made to the plans, which will alter the plans submitted
with the Surveyor’s Report for this drain. The changes made, allowed under IC 36-9-27-80.5,
were as follows:

Change Order #1 was required due to 3 items:

1. Additional Rip Rap was added to the banks of the drain at its outlet into Cool Creek.

2. During potholing the water line to the house broke at the connection to the water meter.
The person from Citizens Water requested the waterline to be backfilled with sand. The
additional man hours were for repairing of the waterline.

3. Number 8 stone was used to bed the field crossing in after having to raise the grade do to
sanitary lateral crossing trench at grade with CMP.

Cost of Change Order #1 was $2,521.08. The change order was approved by the Hamilton
County Drainage Board April 25, 2016. (Minute Book 17, Page 555)

Change Order #2 was required due to finding an existing private tile that was found during
construction. Cost of Change Order #2 was $1,034.80. The change order was approved by the
Hamilton County Drainage Board August 13, 2018. (Minute Book 18, Pages 232-234)

Partial Pay Requests for this project submitted and paid as allowed in IC 36-9-27-81 are as
follows:

Pay Request #1 Paid 11/28/17 $ 4,000.00
Pay Request #2 Paid 12/12/17 $ 15,904.20
Pay Request #3 Paid 12/27/17 $ 12,016.36
Pay Request #4 Paid 1/09/18 $ 4,114.00
Pay Request #5 Paid 6/26/18 $ 5,400.91
Pay Request #6 Paid 8/28/18 $ 4,520.41
Pay Request #7 — Release Retainage Paid 11/14/18 $ 6.893.36
Total Construction Costs — Van Horn Excavating $ 45,955.88
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The Final Costs for the Reconstruction are as follows:

Van Horn’s Bid --=mmmmmemmeaean e o $ 42,400.00
Change Order #1 =====-mm-mmm e e - § 2,521.08
Change Order #2 -- e ---- - $ 1.034.80
Reconstruction Cost ~---=-mmmmmmmmmm e oo e e $ 45,955.88
Easement Appraisal -=--=-=-=--e-e e - $ 1,500.00
FEasement acquisition ---------- o $ 20.,000.00
Total Easement Costs --- - -- e --- $ 21,500.00
Reconstruction Cost ===emmmmmmmmamemeeememe e - —-mmememeeee- § 45,955.88
Easement Costs -------------—-- m e -- mmmmmmmmm e $ 21.500.00
Total Reconstruction cost ---=---- R $ 67,455.88
Engineer’s Estimate =---=smmmmmmmmmmome oo - mmemmeee= §96,044.50
Total Cost e mmmm e —————— - $-67.455.80
Difference -----===-=-mnmmmmmeemv - - e $ 28,588.70
Total CoSt ~mmmmmmmmm e e - -—- $ 67,455.80
Westfield’s Contribution paid 10/25/2018 -- e $-15,000.00
Total Cost to Cool Creek Fund -------~mmmmmmmmmmmmn-- —— - $ 52,455.80

The reconstruction consisted of 835 feet of open drain with 1 driveway crossing and 1 rear yard
crossing within the drainage easement of Cool Creek.

Form E-1 stating that all expenses for labor & materials has been paid as required by IC 36-9-27-
82(b) has been received and retainage withheld was released November 14, 2018.

As of the date of this report, I hereby attest to and agree that the reconstruction was completed
according to the specified plans and change orders. All inspections have been completed.

Construction staking was performed by and asbuilts were prepared by the Surveyor’s Office
Staff.

[ recommend the Board approve the drain’s reconstruction as complete and acceptable.

Respectfully

Sﬁaﬂz&_ n. e,

Luther M. Cline
Inspector
Hamilton County Surveyor’s Office
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GENERAL POWER OF ATTORNEY FOR

DELIA J. EMERICH
Documend- Cams Facorenas No. o0z HY3/3

BY THIS POWER OF ATTORNEY, I name an attomey-in-fact with powet to act on my
behalf putsuant to L.C. 30-5, as it exists now and is amended in the futute.

SINGLE ATTORNEY IN FACT. As my attorney-in-fact, I name my grandson, Aaron
Bennett, whose address and telephone number are, 17832 Grassy Branch Rd, Westfield IN
46074 317-319-9422 and DOB 5/6/1932.

SUCCESSOR. If my original attotney-in-fact fails or ceases to serve as my attorney-in-fact,
I name as my successor attotney-in-fact, my grandson, Janet Hubbard, whose addtess, telephone
mumber, and birth date are 2590 Northbrooke Plaza Drive #106, Naples FL 34119 (317)850-3228
and DOB 10/26/1955.

LIABILITY LIMITED. My attorney-in-fact is liable only for Bad Faith Acts.

FIXED FEE. My attorney-in-fact shall be reasonably compensated for services provided
and reimbursed for expenses incurred as my attorney-in-fact.

EFFECTIVE IMMEDIATELY. This power of attomey shall be effective as of the date
it is signed.

POWERS. I give to my attorney-in-fact ot any successor attorney-in-fact all the powers
specified in this section to be used on my behalf, PROVIDED that my attorney-in-fact shall not
have any powet which would cause tmy attorney-in-fact to be treated as the owner of any interest in

my PI'OPCftY.

REAL PROPERTY. Authority with respect to real property transactions pursuant

to 1.C. 30-5-5-2.

TANGIBLE PERSONAL PROPERTY. Authority with tespect to tangible
propetty pursuant to L.C. 30-5-5-3.

BONDS, SHARE AND COMMODITY. Authority with respect to bond, share and
commodity transactions pursuant to 1.C. 30-5-5-4.

BANKING. Authotity with tespect to banking transactions putsuant to I.C. 30-5-5-5.
INSURANCE. Authority with respect to insurance transactions pursuant to LC. 30-5-5-7
provided that references in 1.C. 30-5-5-7(2)(2) and (3) to "section 8" ate changed to "section
g%,

BENEFICIARY. Authority with tespect to beneficiary transactions pursuant to L.C. 30-5-5-
8.

GIFTS. Authority with respect to gift transactions putsuant to 1.C. 30-5-5-9, including the
power to make gifts to my attorney-in-fact. The aggregate value of any glft or gifts made
putsuant to this section shall not be limited to the dollar amount stated in 1.C. 30-5-5-9
@(@)-
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SPECIAL ESTATE PLANNING POWERS. Authority to conduct estate planning
on my bebalf. The estate planning powets include but ate not limited to the
followinig acts:

L. the making of gifts in the same proportions (except as
my attomey~in—fact may otherwise determine based
on the standard set forth below) as set forth in the
residuary clause of my Last Will and Testatent; and
without regard to any testrictions of apgtegate yeatly
value of a gift to an individual as set forth in L.C. 30-
5-9-2;
the creation of trusts; and
the use of any other devices 1 might use myself were T~
competent for the putpose of providing for membets
of my family, reducing tax lability of prescrving assets
fot use by MY family members in the event I require
long term health cate. '

In cartylng out the powers granted in this paragtaph, my attorney-in-fact
shall be guided by the standard that {he estate planning powers designed, in patt,
for the powers in such 2 way a8 to pto ide for my best interests and the best interests
of my family members. My attorney-in-fact Ay exercise any estate planning pOWer
without any ptohibitlon against self-dealing. '
FIDUCIARY. Authority with respect 10 fiduciary transactions putsuant to 1.C. 30-5-5-10.
CLAIMS AND LITIGATION. ‘Authotity with respect to claims and litigation putsuant to
1.C. 30-5-5-11.
EAMILY MAINTENAN CE. Authotity with respect 10 fanily maintenance pursuant to T,
30-5-5-12.
MILITARY SERVICE. Authority with respect to benefits from military service pursuant to
1.C. 30-5-5-13.
TAX RETURN AND FORMS. Authority to receive confidential information; to prepare,
sign and file tax return forms 1040, 1040X 1T40 and 1T40X; and at any time petfotm any
and all other acts before the taxifg authorities of any jurisdiction, including specifically the
execution of Tnternal Revepue Forms 2848 and 8821, the Tndiana Depattment of Revenue
Power of Attorhey Form 48 (or any successors theteto), and such other authorization forms
as tnay be necessaly to catry out the purposes of this delegation of authorify.
RECORDS, REPORTS AND STATEMENTS. Authority with respect to records, reports
and statements pursuant 0 1.C. 30-5-5-14, inchuding the powet to execute on My behalf any
specific power of attorney required by any taxing authority © allow my attoney-in-fact 10
act on my behalf before that taxing authority on any refusn of issue.

Ll A

ESTATE TRANSACTIONS. Authority with respect to estate (ransactions pursuant o 1L,
30-5-5-15. ’

DELEGATE. Authority with respect to delegating authotity pursuant {0 1.C. 30-5-5-18.
AIL OTHER MATTERS. Authotity with respect t0 A1l other matters pursuant to L.C. 30-5-
5-19.

SUPERSEDES PRIOR POWERS OF ATTORNEY. This powet of aftomney
sedes all other powers of attorney 1 executed ptiot tO the date of this power of attorney.
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GUARDIAN. If protective ptoceedings ate instituted on my behalf or a guatdian is
tequested to act on my behalf, I request that the Coutt appoint Aaron Bennett. If Aaron is
unwilling or unable to serve, I tequest that the Coutt appoint, my grandson, Janet Hubbard, as my
successot guardian,

TERMINATION ON DEATH. Without regard to my mental or physical condition, this
powet of attorney shall be durable and continue in effect uatil revoked ot until my death whichever

occurs first,

MISCELLANEOUS. Governing Law and Interpretation. This instrument is being
executed in accordance with and shall be interpreted and governed by Indiana Code Chapter 30.

Effectiveness of Copies. A document which my attorney-in-fact cettified as a true and
cotrect copy of this instrument shall have the same force and effect as the original power of attorney

executed by me.

I have executed this instrament on July 12, 2016.

Name Signed M“/Q fopn 2

A

Name Printed: D¢lla J. Emetich
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We declate that at the request of the above named individual making the appointment, we
witnessed the signing of this document.

DATE: July 12, 2016 . ‘
susunwe_{hicca (5-Corvtoniog
Printed:. Alicia B. Cummings

Addtess: 5353 W Smokey Row Road
Greenwood IN 46143

Signature m&q@mm Idéjy i ‘ -
Printed: Matyanné Hall

Address: 223 Hanley Street
Plainfield IN 46168

DATE: July 12, 2016

STATE OF INDIANA

SS:
COUNTY OF JOHNSON

"The undetsigned, a notaty public in and for the above county and state, residing in Johnson
County, Indiana, cettifies and witnesses that the above-signed, petsonally known to me to be the
same persont whose name is subscribed to this instrument, appeared befote me in person and
acknowledged the signature and delivered the insttument as a free and voluritaty act, for the uses
and purposes named in the instrument.

DATE: July 12, 2016

ALICIA B CUMMINGS
Notary Public - Seal
State of Indiana
) Johnson County i
My Gommission Expires Apr 6, 2022 7

Aliow B Clstonisf

Alicia B. Cummings, Notary Public

My Commission Expires:
April 6, 2022

This insttument was prepared by: Meiners & Sullivan P.C., Attorneys af Law, 375 N Madison
AVE, Greenwood, IN 46142-3636 (317) 882-0212.

"Taffirm, under the penalties for perjury, that T have
taken reasonable care to radact cach Social Security
number in thig'document, unless required by law."

(name), o ~ K‘ ALy
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SETTLEMENT AGREEMENT

This Settlement Agréernent (“the Agreement”) is made and entered into on the dates set
out herein (“the Effective Date”), by and between the Hamilton County Drainage Board (“the
Drainage Board”) and Aaron Bennett, as Power of Attorney for Della J. Emerich, as Trustee of
the Della J. Emerich Revocable Living Trust executed October 23, 2001, (“the Landowner™).

RECITALS

WHEREAS, the Landowner is the owner of a parcel of real estate which is on the west
side of Grassy Branch Road located at 17832 Grassy Branch Road, in Washington Township,
Hamilton County, Indiana, also known as Hamilton County Tax Parcel No. 09-06-31-00-00-
012.000 (“the Real Estate”), which Real Estate contains 9.22 acres more or less; and,

WHEREAS, on the 18" day of March, 2016, Grassy Knoll Property Association, Inc.,
filed a Petition with the Drainage Board (“the Petition”), pursuant to Indiana Code 36-9-27.4,
alleging that there was an obstruction in the mutual drain across the Real Estate. Their Petition
did not allege this nor did the current landowner construct any drain located on the property. We
do not agree to this but more importantly is not necessary for settlement purposes.

WHEREAS, the Landowner and the Drainage Board desire to resolve all of the issues
between them pursuant to the terms set out herein.

IT IS THEREBY AGREED‘ by and between the parties as follows:

AGREEMENT

1.0 Terms of Settlement. Each party, in consideration of the promises and
concessions made by the other, hereby compromises and settles all issues arising out the
obstruction of the stormwater across the Real Estate under the terms and conditions of this

Settlement Agreement. The parties agree that this Agreement and the actions taken pursuant to
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this agreement constitute a compromise and settlement of both the dedication of a regulated
drainage easement and the reconstruction and maintenance of a regulated drain through the Real
Estate to be constructed and maintained pursuant to Indiana Code 36-9-27-1 et sequi.

1.1 Cost of Resolving Obstruction Petition, Acquisition and Other Disputed Issues.

Each party shall bear its own costs, including attorney’s fees, incurred as a result of the issues
pending and the negotiation and preparation of this Settlement Agreement and any related
documents.

2.0  Dedication of Regulated Drainage Fasement. For clr:)nsideration of Twenty
Thousand Dollars, ($20,000), payable to The Della J. Emerich Revocable Living Trust, the
Landowner shall dedicate to Hamilton County, on behalf of the Drainage Board, a Regulated
Drainage Easement over and across the land described in Exhibit 4-1 and shown on Exhibit B-1
(“the Easement”). Contrary to the terms of Indiana Code 36-9-27-33, the dimensions of the
Easement shall only include the land described in Exhibit A-1. Thge plans for the reconstruction
of the drain and any subsequent maintenance or reconstruction within the Easement shall include
the following restrictions to protect, to greatest degree possible, the frees along the south
boundary of the Real Estate:

NO CLEARING OF TREES ALONG PROPERTY LINE. ONLY

TRIM BRANCHES THAT INTERFERE WITH THE WORK. PRUNE
LIMBS AT TRUNK OF TREE.

2.1  Rights of the Landowner. After construction of the project described in Section

3.0, the Landowner shall have the right to use the land within the Easement in a manner which is
consistent with the proper operation of the drain. No building or structure, nor the planting of
trees, shrubs, or woody vegetation may be placed in the Easement without the consent of the

Drainage Board as described in Indiana Code 36-9-27-33.

This copy printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Square, Ste., Noblesville, In 46060



3.0

Reconstruction of Drain. The Drainage Board has prepared plans and bid the

costs of reconstruction of the drain within the Easement, which includes the following:

a.

b.

3.1

Cutting and removal of all trees and vegetation fromj the Easement.

Cutting a drain at proper grade with a two foot boﬁo@ and 4 to 1 slopes from the
edge of bank.

The pipe under the drive shall be replaced and lowergd to permit proper flow of
the drain.

The drain shall be reconstructed at the gradients shown on the plans prepared by
the Surveyor’s Office.

A portion of the drive over the new drainage pipe shall be replaced in equal or
better condition than existing condition.

The Drainage Board’s contractor shall deposit all spoils on Landowner’s Real
Estate to be graded into landscaping mounds, seeded‘ and watered by contractor.
The mounds shall be located above flood plain at the approximate locations
designated by Landowner on an Exhibit which shall be signed by the Landowner
and the Hamilton County Surveyor, on behalf of the Drainage Board.

All disturbed soil arising out of construction of the dl;ain shall be seeded and water
by the Drainage Board’s contractor.

The Drainage Board has received bids to construct the project and anticipates the
project will be completed within one hundred twentf (120) days of final approval
of this Agreement, weather permitting.

Assessment of Costs. The Landowner shall not be assessed for any costs of the

reconstruction of the drain.
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3.2 Dismissal of Obstruction Petition. The Drainage Board agrees to dismiss the

Obstruction Petition with prejudice upon receipt from the Landowner delivering a signed copy of
this Agreement and a fully executed Drainage Easement to the Drainage Board.

4.0 Miscellaneous Provisions.

4.1  Agreement Not to Be Construed as an Admission. This Agreement is entered by
the Parties solely for the purpose of compromising and settling the Condemnation Actions. It does
not constitute, nor shall it be construed to constitute, an admission of any issue or facts which were
in dispute, or may have been in dispute, between the parties.

4.2 Integration: Modification; Waiver. This Agreement, including all documents
referenced herein (all of which are incorporated into the Agreement), constitutes and contains the
entire agreement and understanding concerning the subject matter between the Parties, sets forth
all inducements made by any Party to any other Party with respect to any of the subject matter,
and supersedes and replaces all prior and contemporaneous negotiations, proposed agreements or
agreements, whether written or oral. Each Party acknowledges to the other Party that no other
party nor any agent or attorney of any other party has made any promise, representation or warranty
whatsoever, express or implied, written or oral, not contained herein concerning the subject matter
hereof to induce it to execute this Agreement, and each of the Parties acknowledges that they have
not executed this Agreement in reliance on any promise, representation or warranty not contained
herein. No supplement, modification, or amendment of this Agreement will be binding unless
executed in writing by all the Parties. No action or failure to act will constitute a waiver of any
right or duty under this Agreement, nor will any action or failure to act constitute an approval of,
or acquiescence in, any breach. No waiver of any of the provisibﬁs of this Agreement will be

deemed, or will constitute, a waiver of any other provision, whether or not similar, nor will any
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waiver constitute a continuing waiver. No waiver will be binding unless executed in writing by
the Party making the waiver.

4.3 Authority. The undersigned individuals execute this Agreement on behalf of the
respective Parties; represent that they are authorized to enter into and execute this Agreement on
behalf of such Parties; and they have full authority to complete all acts described within this
Agreement. ‘

4.4 Counterparts; Electronic Signatures. This Agreement may be executed in any
number of counterparts, each of which will be deemed an original, ;but all of which together will
constitute one and the same instrument. Signatures transmitted by facsimile or other electronic
means shall be effective the same as original signatures for execution of this Agreement.

4.5  Further Assurances. The Parties agree to execute all instruments and documents

of further assurance and will do any and all such acts as may be reasonably required to carry out
their obligations of this Agreement.

4.6  Binding Effect: Assignment. This Agreement is binding upon and will inure to the
benefit of the Parties and each of the Party's respective successors in title to the Landowners’ Real
Estate. However, upon completion of the project, the rights and duties of the parties shall be
limited to the Easement rights included in the Indiana Drainage Code found at Indiana Code 36-
9-27, and specifically the rights described in the Easement.

4.7 Governing Law. This Agreement will be governed by and construed and enforced
in accordance with the laws of the State of Indiana, without giving: effect to its conflict of laws
provisions.

4.8 Interpretation. The Parties have participated jointly in the negotiation and drafting

of this Agreement. In the event an ambiguity or question of intent arises, this Agreement will be
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construed as if drafted jointly by the Parties and no presumption or burden of proof will arise
favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this
Agreement.

4,9  Severability. In the event any provision of this Agreement is deemed invalid,
illegal, or unenforceable, all other provisions of the Agreement that are not affected by such
invalidity, illegality or unenforceability, will remain in full force and effect. Further, the Parties
hereby agree that if any such provision is deemed invalid, illegal or unenforceable, that provision
will be limited or eliminated in scope, power or effect to the minimum extent necessary so that
this Agreement will otherwise remain in full force and effect and enforceable to the maximum

extent permitted by law.

4,10 Attorneys’ Fees. If any legal action or other proceeding is brought to enforce the
provisions of this Agreement, the prevailing Party will be entitled to recover reasonable attorney
fees and other costs incurred in the action or proceeding (including any appeals and retrials), in

addition to any other relief with the prevailing Party may be entitled.

4.11 Cumulative Remedies. The rights and remedies in this Agreement are cumulative,
and in addition to, any duties, obligations, rights and remedies otherwise provided by law.

412 Notices. Any notice required or permitted under this Agreement shall be in writing
and either delivered personally or sent by nationally 1'ecognize;d overnight courier, express
overnight mail, or certified or 1‘egistered mail, postage prepaid, return receipt requested, at the
following respective address unless the Party notifies the other Party in writing of a change of

address:
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If to Landowner:

Aaron Bennett
17832 Grassy Branch Road
Westfield, IN 46074

With a copy to:

Joe Duepner,

Duepner Law

136 S. 9™ Street

Suite 207

Noblesville, IN 46060

If to the County:
Hamilton County Drainage Board
¢/o Hamilton County Surveyor
1 Hamilton County Square
Suite 188
Noblesville, IN 46060
With a copy to:
Michael A. Howard
694 Logan Street
Noblesville, IN 46060
A notice delivered personally shall be deemed delivered and effective as of the date of
delivery. A notice sent by overnight courier or overnight express mail shall be deemed delivered
and effective the next business day after it is deposited with the postal authority or commercial
carrier. A notice sent by certified or registered mail shall be deemed delivered and effective three

(3) days after it is deposited with the postal authority.

4,13  Advice of Counsel. FEach Party acknowledges and agrees that it has been

represented by its own independent legal counsel with respect to entering into this Agreement and
|
that each Party has given mature and careful thought to this Agreement.

| 7
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IN WITNESS WHEREOQF, the Parties hereto have executed this Settlement Agreement, as
of the day and year first hereinabove set forth.

ALL OF WHICH IS AGREED by the Hamilton County Drainage Board on the 28thlay

of Auqust ,2017.

HAMILTON COUNTY DRAINAGE

BOARD

Christine Altman

Oyve of—
ark E. Heiilbrandt '
ﬁ- ¢. ww%v

Stevén C. Dillinger S

ATTEST:

yngite Mosbaugh, Secretary

STATE OF INDIANA )
) SS:
COUNTY OF HAMILTON )

Subscribed and sworn to before me, a Notary Public thisﬂ“day of AUausT , 2017,
personally appeared the within named Ehristine-Adiman, Mark Heirbrandt, and Steven C.
Dillinger, as the Hamilton County Drainage Board and Lynette Mosbaugh, Secretary, of the
Hamilton County Drainage Board, and acknowledged the execution of the foregoing document.

CENC N et

Notary Pyblic, Jarn Uie X\ (T
Residing in Hamilton County, IN

WITNESS my hand and official seal.

My Commission Expires:

L2911
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Dated: f{/ 24 //' o “LANDOWNER”

E ”/Z _, /
2 /?éwwm}\\/_)éﬁw—uéj{f
Aaron Bennett, as Power of Attorney for

Della J. Emerich as Trustee of the Della J.

Emerich Revocable Living Trust executed
October 23, 2001

STATE OF INDIANA

SS:
COUNTY OF

S N Nt

Subscribed and sworn to before me, a Notary Public this Zj day of 4(/«:\ ,
2017, personally appeared the within named Aaron Bennett, as Power of AttorneyAor Della J.
Emerich as Trustee of the Della J. Emerich Revocable Living Trust executed October 23, 2001,
and acknowledged the execution of the foregoing document.

WITNESS my hand and official seal. .~/ 5 — /7

g / P
: L o .
Notar§ Public——""
R?s’fding in_____ County, IN
My Commission Expires:
\\-;\“,{'T'E‘gf,, JOE M DUEPNER
& Pt % Notary Public, State of Indiana
Foruotus, 2 Hamilton County
L >° % Commission # 647763

EAL
Lo

My Commission Expires

September 24, 2021

.
O
I

(7

L, affirm, under the penalties of petjury, that I have taken reasonable care to redact each sogial security number in the document,
unless required by law, Michael A. Howard

This instrument prepared by Michael A. Howard, Noblesville City Attorney, 694 Logan Street, Noblesville, Indiana 46060,
773-4212.
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FOR LEGAL DESCRIPTION PURPOSE EASEMENT ONLY
NOT A FIELD SURVEY

COMMENCING AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER OF SECTION 31,
TOWNSHIP 19 NORTH, RANG;E 4 EAST, SAID POINT MARKED BY A HARRISON MONUMENT AND
RUNNING THENCE SOUTH 00 DEGREES 23 MINUTES 34 SECONDS WEST 1031.15 FEET ALONG THE
EAST LINE OF SAID QUARTER SECTION TO THE POINT OF BEGINNING OF THIS DESCRIPTION; SAID
POINT ALSO BEING NORTH 00 DEGREES 23 MINUTES 34 EAST 313.4i FEET NORTH OF THE SOUTH
LINE OF SAID TRACT OF LAND DESCRIBED BY INSTRUMENT NUMBER 200200054313 RECORDS OF
HAMILTON COUNTY, INDIAN:A; THENCE SOUTH 00 DEGREES 23 MINUTES 34 SECONDS WEST
122.01 FEET ALONG THE EAST LINE OF SAID QUARTER SECTION; THENCE SOUTH 60 DEGREES 02
MINUTES 27 SECONDS WEST 92.78 FEET; THENCE SOUTH 12 DEGREES 48 MINUTES 23 SECONDS
WEST 149.07 FEET TO THE SOUTH LINE OF SAID TRACT OF LAND; THENCE SOUTH 89 DEGREES 50
MINUTES 37 SECONDS WEST 486.44 ALONG THE SOUTH LINE OF SAID TRACT OF LAND; THENCE
NORTH 19 DEGREES 51 MINUTES 28 SECONDS WEST 57.68 FEET; TI-WENCE NORTH 37 DEGREES 21
MINUTES 43 SECONDS EAST 23,81 FEET; THENCE SOUTH 83 DEGREES 18 MINUTES 30 SECONDS
EAST 149.02 FEET; THENCE NORTH 89 DEGREES 30 MINUTES 26 SECONDS EAST 272.59 FEET;
THENCE NORTH 12 DEGREES 48 MINUTES 23 SECONDS EAST 167/19 FEET, THENCE NORTH 75
DEGREES 24 MINUTES 05 SECONDS EAST 70.14 FEET; THENCE NORTH 07 DEGREES 33 MINUTES
02 SECONDS EAST 72.49 FEET; THENCE NORTH 86 DEGREES 31 MINUTES 20 SECONDS EAST 70.93
FEET TO THE POINT OF BEGINNING; BEING A PART OF THE SOUTH EAST QUARTER OF SECTION 31
AND CONTAINING 1.24 ACRES MORE OR LESS, SUBJECT TO ALL LEGAL RIGHTS OF WAY AND
EASEMENTS OF RECORD

o =L f"“ i

Y
o, 20
BRIAN K. RAYL ! ( Gl
_ (AN LL
PROFESSIONAL SURVEYOR ng Jupian?: 69"
INDIANA LICENSE NO. L520100070 %..,* SUW@

"'-’Wmm it Tﬂ“

DATE: JULY 3, 2017

PREPARER'S STATEMENT: | AFFIRM UNDER '%'HE PAINS AND

PENALTIES OF PERJURY, THAT | HAVE TAKEI‘] REASONABLE CARE TO
REDACT EACH SOCIAL SECURITY NUMBER IN THIS DOCUMENT, UNLESS
REQUIRED BY LAW. BRIAN K, RAYL

pg. 2of4

EXHIBIT A-1
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N.E. COR. OF S.E X
SEC 31 TISN R4E
HARRISON MCNUMENT PER RECORDS
HAMILTON COUNTY

SURVEYOR'S OFFICE

N 86° 31" 2C" E 70.93"

NO7° 33 02" E 7248

o 507 100" 200 ' : N
SCALE 1" = 100
PERMANENT EASEMENT DESCRIBED BY EXHISIT B N75°24'05° ET0.14 \

TRUSTEE OF THE
DELLA J EMERICH REVGCABLE LIVING TRUST
(INSTR£200200054313)

G
kS
2
2
2

N'37° 21'43'E 2381 \ JBI0°E 14900 N89° 30 26"E_272.5¢ \
£ COOL CREEK \Nﬂ. ENT_EASENEN \\\\\\\\\\\\\\\\‘Fﬁm@\\?‘m@g} \
\ N X PROPOSED_CENTERLINE LOCATION COQC \
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ARM REGULATED DRAIN =~ TERL R
N 19° 618" W 57.68" \ REEK AR RECULATED RN QY '
O A AIN TAT R R 11242

$00°23' 34" W 1031.15'

a% TION R4E

% ! South Line Tract Described By Instr. 0054313
00 VERR FLOOD——SSB 50°37"W 486.44' ne Tra y #20020

HAMILTON COUNTY, INDIANA
HAMILTON COUNTY SURVEYOR'S OFFICE
HAMILTON COUNTY GOVERNMENT AND
JUDICIAL CENTER
ONE HAMILTON COUNTY SQUARE, SUITE 188
NOBLESVILLE, IN 46060
PHONE: (317) 776-8495
FAX: £317) 776-9628
SURVEYOR@CHAMILTONCOUNTY.IN.GOVY

POB

$00° 23 34" W 122.01/ Eat Lino of the S.E K SEC
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GRANT OF REGULA TED DRA INAGE EASEMENT

wh

431

49043

THIS INDENTURE W ITNESSTETH: that Aaron Bennett, as Power of Attorney for Della J.

La

Document Cross Reference No. 200
201

-~ 1o

Emerich, pursuant to a General Power ofAttorne.y, dated J uly 12, 2016, which authorized the Power

of Altorney to act as Trustee of (he Della J. Emerich Revocable Living Trust executed October 23,

2001, referred to herein ag (“the Grantor™) for good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, does hereby convey to the Board of Commissioners

of Hamilton County, (“the Grantec™) a perpetual casement through, upon, over, along and across the

Tollowing described real property located in Hamilton County, Indiana, (“the Easement™) to-wit;
See attached Exhibil A-1 and shown on Exhibit B-1,

This Easement ig granted for the purpose of providing overland or subsurface paths and
courses for the construction, maintenance, and preservation of storm drainage as permitted by the
Drainage Code of the State of Indiana at Indiana Code 36-9-27. The Grantor reserves for
themselves and their suceessors and assigns the right to use the Lasement for any uses which are
not inconsistent with the purposes herein. However, in the event the Grantor, or their suceessors,
elect or desire to place any buildings oy structures, or plant any trees or woody vegetation within
the Easement, they shall do so only upon approval of the Grantee. The Grantor turther aprees
that they shall not grant any easements (o any utility, or other petsons, through the real estate
described herein, withour the consent of the Grantee, and if said grants are given, those
casements shall be subject to the Grantee's right to regulate and permit construction,

maintenance, or alteration with the Easement.

COPY

” 0 ! ice; i . Square, Ste., Noblesville, In 46060
Thi py printed from Digital Archive of the Hamilton County Surveyor's Office; One Hamilton Co. Sq
is co




Notwithstanding the terms of [ ndiana Code 36-9-2 7-33, the dimensions of the Easement
shall only include the land described in Exhibit A-1. The plans for the reconstruction of the drain
and any subsequent maintenance oy reconstruction within the Easement shall include the
following restrictions to protect, (o greatest degree possible, the trees along the south boundary of
the Real Estate;

NO CLEARING OF TREES ALONG PROPERTY LINE. ONLY
TRIM BRANCHES THAT INTERFERE WITH THE WORK.
PRUNE LIMBS AT TRUNK OF TR EE.

In the event the Grantee, its cuployees, or contractors are required to come upon the real
estate confained in the Easement (o replace, restore, or clear any drainage structures, ditches,
drains. or swales contained thetein, the Grantee shal] only be liable to restore the Grantor’s real
estate 10 its previous grade, and to re-seed and undertake erosion control measures as are required
by 327 1AC 15-5 as amended. Other than the duties of restoration set out abave, the Grantee, its
employees, or contractors shall not be liable to Grantor, or his successor in title, for any
improvements to landscaping, sad, or any other improvements within the Easement which are
damaged in the course of the repair or maintenance of the drainage structure, ditches, drains, or
swales contained in the Fasement area.

This Drainage Basement and the agreements herein shall run with the land and shall be
binding upon and inure 1o the benetit of the Grantor and its successors and assigns and upon the
Grantee and its successors and assigns.

IN WITNESS W HEREOF, the Grantor has executed this Drainage Fasement on this
_L _day of September, 2017,

“GRANTOR”

Aaron Beﬁne‘ﬂ, s Tower of Attorney for Della
I. Emerich as Trustee of the Della J. Emerich
Revocable Living Trust executed October 23,
2001

7 ! ice; i , Ste., Noblesville, In 46060
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STATE OF INDIANA
COUNTY OF

Subscribed and sworn to before me, a Notary Public this
personally appeared the within named Aaron Bennett, as Power of Attomey for Della J. Emerich as
Trustee of the Della J. Emerich Revocable Living Trust execiited) October 23, 2001, and
acknowledged the execution of the foregoing documet}t‘/ b

. -~

WITNESS my hand and ofticial seal.

ji day of September, 2017,

L

Notary Pdblic,

Rcsiﬂn/g in Bﬂiﬂh U\"* County, TN

My Commission Expires;

1OE M DUEPNER

Lrary Public, State of Indiana
Hamilton County

‘.ommission # 647763 l

+1y Commission Expires !

¥

Z

By P B
S, i
%

T 2021
"ijaﬁ\‘:.\‘\ . 'a‘l'JmmbE' 24' —9—.— zre) e

RSt PRt

h : i i i 060
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ACCEPTANCIE

The undersigned Hamilton County Drainage Board on the 2 day of October, 2017, does

hereby accept the dedication of the above described Drainage Easement.

" DRAINAGIE

f @. )
Steven C. Dillinger 0

ATTEST:

tte Mosbaugh, Secrefary

L alliem. under the penaltics ol perjury, that ] have taken reasonable care o redact citeh social seeurity nuniber in the document. unless required by Jiw,
Michae] A, Howare L

This instrument prepared by Michacl A, Howard, Mablesvills Clity Anorney, 694 Logan Streer, Noblesville, Indiana 46060, 773-42172.

! ice; i . blesville, In 46060
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FORLEGAL DESCRIPTION PURPOSE EASEMENT ONLY
MOT A FIELD SURVEY

COMMENCING AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER OF SECTION 31,
TOWNSHIP 19 NORTH, RANGE 4 EAST, SAID POINT MARKED BY A HARRISON MONUMENT AND
RUNNING THENCE SOUTH 00 DEGREES 23 MINUTES 34 SECONDS WEST 1031.15 FEET ALONG THE
EAST LINE OF SAID QUARTER SECTION TO THE POINT OF BEGINNING OF THIS DESCRIPTION; SAID
PCINT ALSQ BEING NORTH 00 DEGREES 23 MINUTES 34 EAST 313.41 FEET NORTH OF THE SOUTH
LINE OF SAID TRACT OF LAND DESCRIBED BY INSTRUMENT NUMBER 200200054313 RECORDS GF
HAMILTON COUNTY, INDIANA; THENCE SOUTH 00 DEGREES 23 MINUTES 34 SECONDS WEST
142,00 FEET ALONG THE EAST LINE OF SAID QUARTER SECTION; THENCE SOUTH 60 DEGREES 02
MINUTES 27 SECONDS WEST 92.78 FEET; THENCE SOUTH 12 DEGREES 48 MINUTES 23 SECONDS
WEST 149,07 FEET TO THE SOUTH LINE OF SAID TRACT OF LAND; THENCE SOUTH 89 DEGREES 50
MINUTES 37 SECONDS WEST 486.44 ALONG THE SOUTH LINE OF SAID TRACT OF LAN D; THENCE
NORTH 19 DEGREES 51 MINUTES 28 SECONDS WEST 57,68 FEET; THENCE NORTH 37 DEGREES 21
MINUTES 43 SECONDS £AST 23.81 FEET; THENCE SOUTH 83 DEGREES 1.8 MINUTES 30 SECONDS
EAST 149,02 FEET; THENCE NORTH 89 DEGREES 30 MINUTES 26 SECONDS EAST 272.59 FEET;
THENCE NORTH 12 DEGREES 48 MINUTES 23 SECONDS EAST 16719 FEET; THENCE NORTH 75
OEGREES 24 MINUTES 05 SECONDS EAST 70.14 FEET; THENCE NORTH 07 DEGREES 33 MINUTES
02 SECONDS EAST 72,49 FEET; THENCE NORTH 86 DEGREES 31 MINUTES 20 SECONDS £AST 70.93
FEET TO THE POINT OF BEGINNING; BEING A PART OF THE SOUTHEAST QUARTER OF SECTION 31
AND CONTAINING 1.24 ACRES, MORE QR LESS, SUBJECT TG ALL LEGAL RIGHTS OF WAY AND
EASEMENTS OF RECORD

// T
I - .0‘”‘&\ Q\N kg, %‘}, :
Bv*_::i';_\égf/ N 4 %{}%Wﬁ@? \%\F
b H ; 1
BRIAN K. RAYL i. { Niif“ﬂmm | %
PROFESSIONAL SURVEYOR K G iy Ny
INDIANA LICENSE NQ. 1520100070 a,,«"r SURIE
DATE: JULY 3, 2017 H—

EBECARER'S STATEMENT; § AFFIRM UNDER THE PAINS AMD

PENALTIES OF PERIURY, THAT | HAVE TAKEN REASONABLE CARE TO
REDACT EACH SOCIAL SECURITY NUMBER I THIS DOCUMENT, UHLESS
REQUIRED BY £AW. BRIAR K, RAYL
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DRB 17

The Board further finds that it has jurisdiction of these proceedings and that all
required notices have been duly given or published as required by law.

Wherefore, it is ORDERED, that the proposed Reconstruction of the
Wheeler & Wheelexr Drain, Howe Road Arm — Greenfield Avenue & Howe Road Roundabout
Reconstruction be and is hereby declared established.

Thereafter, the Board made inspection for the purpose of determining whether or not
the lands of any owners had been erroneously included or excluded from the Schedule of
Assessments. The Board finds on the basis of the reports and findings at this hearing as
follows:

HAMILTON COUNTY DRAINAGE BOARD
Mark Heirbrandt

PRESIDENT

Christine Altman
‘ Member

Steven C. Dillinger
Member

ATTEST: Lynette Mosbaugh
Executive Secretary”

Grassy Knoll Drain Reconstruction:

Mr. Jeremy Lollar was present for this item.

"October 12, 2016

TO: Hamilton County Drainage Board
RE: Grassy Knoll Drain

Attached afe plans, drain map, drainage shed map, schedule of assessment and petitions
for the Grassy Knoll Drain. The proposed drain is located in Sections 31 and 32 in Township
19 North, Range 3 East in Washington Township.

The drain has been petitioned for by the Grassy Knoll Homeowners Association and the
City of Westfield. These petitions were received on August 15, 2016 and BAugust 30, 2016
respectively. I have reviewed the submittals and petition and found each to be in proper
form.

The above petitions were a result of an original Obstruction of Private Drainage
Petition filed by the Grassy Knoll Property Owners Association on February 18, 2016. The
petition was filed due to the offsite open ditch west of Grassy Branch Road being filled
with sediment resulting in water backing up into the pipe under the road and causing the
elevation in the detention pond for Grassy Knoll to stage higher than the normal pool
elevation. The petition was presented to the Board at its March 14, 2016 meeting at which
time it was referred to the Surveyor for investigation {(see Hamilton County Drainage Board
Minutes Book 16, pages 473-475). At the Board meeting of March 28, 2016 Mr. Andrew Conover
presented the Surveyor’s Inspection Report affirming the allegations set out in the
petition, At this time the Board set the matter for hearing (see Hamilton County Drainage
Board Minutes Book 16, pages 498-501). The hearing was held on.April 25, 2016 at which time
the matter was tabled so that the petition for regulated drain could be filed (see Hamilton
County Drainage Board Minutes Book 16, pages 532-535),

I have made a personal inspection of the land described in.the petition. Upon doing
s0, 1 believe the drain is practicable, will improve the public health, benefit a public
highway, and be of public utility and that he costs, damages and expenses of the proposed
drain will probably be less than the benefits accruing to the owners of land likely to be
benefited,

The drain shall begin at the east end of the existing 187 RCP which serves as the
outlet for the Grassy Knoll Detention Pond and thus run west to.the intersection with the
existing 24 combination RCP/CMP culvert under Grassy Branch Road. At the west side of the
24" culvert shall begin an open ditch 847 feet in length running in a generally westerly
direction following the existing swale and terminating in the Wheeler & Beals Drain, also
known as Cool Creek approximately eleven (11) feet north of the south line of Hamilton
County Tax Parcel 09-06-31-00-00-012.000.

Hamilton County Drainage Board
August 28, 2017
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In addition to the main drain shall be two (2) arms located within the east right of
way for Grassy Branch Road. Both are 18” RCP’s, one running 17 feet north and one running
16 feet south of the manhole located at the intersection between the 18” RCP and 24 CMP/RCP
sections of the main drain noted above.

The drain consists of the following lengths:

18" RCP 64 fest
24" RCP/CMP 46 feet
Open Ditch 847 feet

The total length of the drain shall be 957 feet.

The portion of the proposed drain described above which is located within the Grassy
Knoll Subdivision is located within platted drainage easement. This is shown as “Block A"
which is a variable width drainage easement on the record plat for Grassy Knoll Section 1 as
recorded in the office of the Hamilton County Recorder as Instrument 9430627 in Plat Cabinet
1, Slide No. 333. A portion of the proposed drain is within the right of way for Grassy
Branch Road. The majority of the length of this drain is upon parcel 09-06-31-00-00-012.000
owned by Della J. Emerich Trustee, Della J. Emerich Revocable Living Trust. The easement
description is attached and consists of 1.75 acres of permanent drainage easement and 0.29
acres of temporary drainage easement. The temporary easement is for the spreading of spoil
for the construction of the open ditch and will terminate upon completion of the
construction. These easements have yet to be purchased. =

The cost of the easements are estimated to be as follows:

Appraisals $ ?,500.06

Permanent Easement 1.75 ac @ $32,000/acre $56,000.00
Temporary easement 0.29 ac @ $32,000/acre $_9,280.00
Total Easement Cost $72,780.00

The open ditch portion of the drain is in need of dredging. The costs for this work
is as follows:

Unit Cost Cost
Channel Dredging 836 LF |§ 7.50 E
6,270.00
Rip-Rap 60 TO |$ 50.00 §
W 3,000.00
Clearing 1 EA |$1,000.00 s
1,000.00
. HMA Drive Repairxr 1 EA |§ 750.00 5
| 750,00
! Seeding 4,84 [sY [§  1.00 5
i 0 8 4,840.00
! Erosion Control 1 1S | $1,000.00 $
i 1,000.00
i Construction 1 LS |$ 500.00 $
i ; Entrance 500.00
i 24" CMP 82 LF |$ 35.00 s
i - 2,870.00
: Subtotal $20,230.0
0
15% $
Contingency 3,034.50
Total $23,264.5
0
Total Project Estimate:
Easements $72,780.00
Construction Costs $23,264.50
Total Cost $96,044.50

The cost of the drain shall be spread across the drainage shed. There are 88 platted
lots within the Grassy Knoll Subdivision along with 42.16 acres within the drainage shed.
Spreading the cost evenly across the shed results in an assessment for construction of $
729.16 per ac/lot with a $729.16 minimum. This area is within the Cool Creek Drainage Area.
There will be no change of assessment with the construction of the drain. The damages to
the Emerich property is estimated at $72,780.00. The easement has not been appraised at
this time. Thus the damages may be decreased once appraisals are completed.

This drain shall be an arm to the Cool Creek Drainage Area. Therefore, the future
maintenance for this drain will fall under the Cool Creek maintenance fund.

Hamilton County Drainage Board
Rugust 28, 2017
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I believe this proposed drain meets the requirements for Urban Drain as set out in IC-
36-9-27-67 to 69. Therefore, this drain shall be designated as an Urban Drain.

I recommend the Board set a hearing for this proposed drain for November 28, 2016.

Kenton C. Ward, CFM
Hamilton County Surveyor

KCW/pll”

“SETTLEMENT AGREEMENT

This Settlement Agreement (“the Agreement”) is made and entered into on the dates set

‘Hout herein (“the Effective Date”), by and between the Hamilton County Drainage Board (“the

Drainage Board”) and Aaron Bennett, as Power of Attorney for pDella J. Emerich, as Trustee of
the Della J. Emerich Revocable Living Trust executed October 23.12001, (“*the Landowner”).
RECITALS
WHEREAS, the Landowner is the owner of a parcel of real estate which is on the west
side of Grassy Branch Road located at 17832 Grassy Branch Road,‘%n Washington Township,
Hamilton County, Indiana, also known as Hamilton County Tax Parcel No. 09-06-31-00-00-
012.000 (“the Real Estate”), which Real Estate contains 9.22 acres more or less; and,
WHEREAS, on the 18" day of March, 2016, Grassy Knoll Property Association, Inc., filed
a Petition with the Drainage Board (“the Petition”), pursuant to Indiana Code 36-9-27.4,
alleging that there was an obstruction in the mutual drain across the Real Estate. Their
Petition did not allege this nor did the current landowner construct any drain located on
the property. We do not agree to this but more importantly is not necessary for settlement
purposes.
WHEREAS, the Landowner and the Drainage Board desire to resolve all of the issues
between them pursuant to the terms set out herein.
IT IS THEREBY AGREED by and between the parties as follows:

AGREEMENT

1.0 Terms of Settlement. Each party, in consideration of the promises and

concessions made by the other, hereby compromises and settles all issues arising out the
obstruction of the stormwater across the Real Estate under the terms and conditions of this
Settlement Agreement. The parties agree that this Agreement and the actions taken pursuant
to this agreement constitute a compromise and settlement of both the dedication of a
regulated drainage easement and the reconstruction and maintenance of a regulated drain
through the Real Estate to be constructed and maintained pursuant to Indiana Code 36-9-27-1

et sequi.

1.1 Cost of Resolving Obstruction Petition, Acquisition and Other Disputed Issues.

Each party shall bear its own costs, including attorney’s fees, incurred as a result of the
issues pending and the negotiation and preparation of this Settlement Agreement and any
related documents.

2.0 Dedication of Regulated Drainage Easement. For consideration of Twenty Thousand

Dollars, ($20,000), payable to The Della J. Emerich Revocable Living Trust, the Landowner
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shall dedicate to Hamilton County, on behalf of the Drainage Board, a Regulated Drainage
EBasement over and across the land described in Exhibit A-1 and shown on Exhibit B-1 (“the
Easement”). Contrary to the terms of Indiana Code 36-9-27-33, the dimensions of the
Easement shall only include the land described in Exhibit A-1. The plans for the
reconstruction of the drain and any subsequent maintenance or reconatfuction within the
Easement shall include the following restrictions to protect, to greatest degree possible,
the trees along the south boundary of the Real Estate:

NO CLEARING OF TREES ALONG PROPERTY LINE. ONLY TRIM BRANCHES THAT

INTERFERE WITH THE WORK. PRUNE LIMBS AT TRUNK OF TREE.

2.1 Rights of the Landowner. After construction of the project described in Section

3.0, the Landowner shall have the right to use the land within the Easement in a manner
which is consistent with the proper operation of the drain. No building or structure, nox
the planting of trees, shrubs, or woody vegetation may be placed in the Easement without the
consent of the Drainage Board as described in Indiana Code 36-9-27-33.

3.0 Reconstruction of Drain. The Drainage Board has prepared plans and bid the costs

of reconstruction of the drain within the Easement, which includes the following:
a. Cutting and removal of all trees and vegetation from the Easement.
b. Cutting a drain at proper grade with a two foot bottom and 4 to 1 slopes from the
edge of bank.
c. The pipe under the drive shall be replaced and lowered to permit propexr flow of
the drain.
d. The drain shall be reconstructed at the gradients shown on the plans prepared by
the Surveyor’s Office.
e. A portion of the drive over the new drainage pipe shall be replaced in equal or
better condition than existﬁng condition.
f. The Drainage Board’s contractor shall deposit all spoils on Landowner’s Real
] Estate to be graded into landscaping mounds, seeded and watered by contractor.
The mounds shall be located above flood plain at the approximate locations
designated by Landowner on an Exhibit which shall be signed by the Landowner and
the Hamilton County Surveyor, on behalf of the Drainage Board.
g. All disturbed soil arising out of construction of the drain shall be seeded and
water by the Drainage Board’s contractor.
h. The Drainage Board has received bids to construct the project and anticipates the
project will be completed within one hundred twenty (120).days of final approval
of this Agreement, weather permitting.

3.1 RAssessment of Costs. The Landowner shall not be assessed for any costs of the

reconstruction of the drain.

3.2 Dismissal of Obstruction Petition. The Drainage Board agrees to dismiss the

Obstruction Petition with prejudice upon receipt from the Landowner delivering a signed copy

of this Agreement and a fully executed Drainage Easement to the Drainage Board.

Hamilton County Drainage Board
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4.0 Miscellaneous Provisions.

4.1 Agr t Not to Be Construed as an Admission. This Agreement is entered by the

parties solely for the purpose of compromising and settling the Condemnation Actions. It
does not constitute, nor shall it be construed to constitute, an admission of any issue or
facts which were in dispute, or may have been in dispute, between the parties.

4.2 Integration; Modification; Waiver. This BAgreement, including all documents

referenced herein (all of which are incorporated into the Agreement), constitutes and contains
the entire agreement and understanding concerning the subject‘ﬁatter between the Parties,
sets forth all inducements made by any Party to any other Partyrwith respect to any of the
subject matter, and supersedes and replaces all prior and contemporaneous negotiations,
proposed agreements or agreements, whether written or oral. Each Party acknowledges to the
other Party that no other party nor any agent or attorney of any other party has made any
promise, representation or warranty whatsoever, express or implied, written or oral, not
contained herein concerning the subject matter hereof to -induce it to execute this
Agreement, and each of the Parties acknowledges that they have .not executed this Agreement
in reliance on any promise, representation or warranty not contained herein. No supplement,
modification, or amendment of this Agreement will be binding unless executed in writing by
all the Parties. No action or failure to act will constitute a waiver of any right or duty
under this Agreement, nor will any action or failure to act constitute an approval of, or
acquiescence in, any breach. WNo waiver of any of the provisiohs of this Agreement will be
deemed, or will constitute, a waiver of any other provision, whether or not similar, nor
will any waiver constitute a continuing waiver. No waiver will be binding unless executed
in writing by the Party making the waiver.

4.3 DRDuthority. The undersigned individuals execute this Agreement on behalf of the
respective Parties; represent that they are authorized to enter into and execute this
Agreement on behalf of such Parties; and they have full-authority to complete all acts
described within this Agreement.

4.4 Counterparts; Electronic Signatures. This Agreement may be executed in any

number of counterparts, each of which will be deemed an original, but all of which togethexr
will constitute one and the same instrument. Signatures transmitted by facsimile or other
electronic means shall be effective the same as original signatures for execution of this
Agreement.

4.5 Further Assurances. The Parties agree to execute all instruments and documents

of further assurance and will do any and all such acts as may be reasonably required to
carry out their obligations of this Agreement.

4.6 Binding Effect; Assignment. This Agreement is binding upon and will inure
to the benefit of the Parties and each of the Party's respective successors in title to the
Landowners’ Real Estate. However, upon completion of the project, the rights and duties of
the parties shall be limited to the Easement rights included in the Indiana Drainage Code

found at Indiana Code 36-9-27, and specifically the rights described in the Easement.

Hamilton County Drainage Board
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4.7 Governing Law. This Agreement will be governed by and construed and enforced in
accordance with the laws of the State of Indiama, without giving effect to its conflict of
laws provisions.

4.8 Interpretation. The Parties have participated jointly in the negotiation and
drafting of this Agreement. In the event an ambiguity or question of intent arises, this
Bgreement will be construed as if drafted jointly by the Parties and no presumption or
burden of proof will arise favoring or disfavoring any Party by virtue of the authorship of
any of the provisions of this Agreement. -h

4.9 Severability. 1In the event any provision of this Agreement is deemed invalid,
illegal, or unenforceable, all other provisions of the Agreement that are not affected by

%
such invalidity, illegality or unenforceability, will remain in full force and effect.

Further, the Parties hereby agéee that if any such provision is deemed invalid, illegal or
unenforceable, that provision will be limited or eliminated in scope, power or effect to the
minimum extent necessary so that this Agreement will otherwise reﬁ;in in full force and
effect and enforceable to the maximum extent permitted by law.

4.10 Attorneys’ Fees. if any ;egal action or other proceeding is brought to enforce
the provisions of this Agreement,‘ the prevailing Party will be entitled to recover
reasonable attorney fees and other costs incurred in the action or proceeding (including any
appeals and retrials), in addition to any other relief with the prevailing Party may be

entitled.

4.11 Cumulative Remedies. The rights and remedies in this Agreement are cumulative,

and in addition to, any duties, obligations, rights and remedies otherwise provided by law.
4.12 Notices. Any notice required or permitted under this Agreement shall be in
writing and either delivered personally or sent by nationally recognized overnight courier,
express overnight mail, or certified or registered mail, postage prepaid, return receipt
requested, at the following respective address unless the Party notifies the other Party in
writing of a change of address:
If to Landowner:
RAaron Bennett L
17832 Grassy Branch -Road
Westfield, IN 46074
With a copy to:
Joe Duepner,
Duepner Law
136 8. 9th Street

Suite 207
Noblesville, IN 46060

If to the County:
Hamilton County Drainage Board
c¢/o Hamilton County Surveyoxr
1 Hamilton County Square
Suite 188
Noblesville, IN 46060

With a copy to:

Hamilton County Drainage Board
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Michael A. Howard

694 Logan Street

Noblesville, IN 46060

A notice delivered personally shall be deemed delivered and effective as of the date

of delivery. A notice sent by overnight courier or overnight express mail shall be deemed
delivered and effective the next business day after it is deposited with the postal
authority or commercial carrier. A notice sent by certified or registered mail shall be
deemed delivered and effective three (3) days after it is deposited with the postal

authority.

4.13 Advice of Counsel. Each Party acknowledges and agrees that it has been

represented by its own independent legal counsel with resﬁéct to entering into this
Agreement and that each Party has given mature and careful thought to this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this%Settlement Agreement, as of
the day and year first hereinabove set forth. ‘

ALL OF WHICH IS AGREED by the Hamilton County Drainage Board on the day

of , 2017,
HAMILTON COUNTY DRAINAGE
BOARD
Christine Altman
Mark E. Heirbrandt
Steven C. Dillinger
ATTEST:

Lynette Mosbaugh, Secretary

STATE OF INDIANA)
) 8S:
COUNTY OF HAMILTON )

Subscribed and sworn to before me, a Notary Public this ____ day of , 2017,
personally appeared the within named Christine Altman, Mark Heirbrandt, and Steven C.
Dillinger, as the Hamilton County Drainage Board and Lynette Mosbaugh, Secretary, of the
Hamilton County Drainage Board, and acknowledged the execution of the foregoing document.

WITNESS my hand and official seal.

Notary Public,
Residing in Hamilton County, IN
My Commission Expires:

Dated: “LANDOWNER"

Aaron Bennett, as Power of Attorney for Della J.
Emerich as Trustee of the Della J. Emerich Revocable
Living Trust executed October 23, 2001

Hamilton County Drainage Board
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STATE OF INDIANA)
} s8:
COUNTY OF )

Subscribed. and sworn to before me, a Notary Public this ___ day of
2017, personally appeared the within named Aaron Bennett, as Power of Attorney for Della
J. Emerich as Trustee of the Della J. Emerich Revocable Living Trust executed October 23,
2001, and acknowledged the execution of the foregoing document.

WITNESS my hand and official seal.

Notary Public,
Residing in County, IN
My Commission Expires:

”

pillinger made the motion to remove this item from the table, seconded by Altman and
approved unanimously.

Howard stated this item concerns the Grassy Knoll Subdivision and the discharge point
between Grassy Knoll and the Cool Creek Drain. It’s been back and forth with this Board for
quite some time. ‘There is an obstruction petition pending. There has also been a public
hearing on the reconstruction through the property that is owned by the Emerich Trust.
We’ve been working back and forth with the landowner and before you is a resolution. I
think the good points of the resolution are that we will have a permanent drainage easement
which we will not have if we proceed with the obstruction petition. The critical issue on
the obstruction is the intentional blockage of a drain. We know that back in the 1990's
that the drain was moved. It was moved and constructed poorly, but it was constructed
poorly under the watch of initially this department and secondly the municipality having
jurisdiction without objection. If we go to the obstruction hearing and..

Altman stated before we get to that I have a question on what’s been presented and signed by
the landowner. How did that change from what we rejected previously?.

Howard stated I think it was the position of this Board and obviously this has not been
accepted by the Board, the Board felt that the obstruction was intentional and that the
property owner would have the power to assess the entire cost of the reconstruction.
Altman stated I'm not asking that question. We know the background. - The question is, we
were presented a settlement offer before that was rejected. We have a new one that’s been
accepted, the terms. How did these terms change from what was rejected by this Board to
what is presented today, the terms?

Howard stated the payment for the easement at a price that is below what the per square foot
appraised value was.

Heirbrandt asked as well as the spoils?

Howard stated and the spoils.

Altman stated the spoils and the payment were in both. How much did the price reduce?
Howard stated I think it was originally $30,000.00.

Altman stated the explanation says it was close to the appraised value in this presentation.
Howard stated that the appraised value was I believe $36,000.00, but the amount of the
easement has been reduced substantially so that if you do the same per square foot value I
calculated it at about $23,000.00.

Altman asked what’s the cost to remove the spoils?

Heirbrandt stated it would have been pretty significant.

Altman stated well significant, I‘d like to have an answer because I am not happy with this
settlement. People should not be able to profit from bad acts and that is what I feel
happened.

Howard stated the Statute doesn’t talk about bad acts.

Altman stated yes it does.

Howard stated it talks about intentional acts.

Altman stated and this was supposed to be a dedicated easement, it slipped through the same
family who owns the property as made those representations to get the initial through.

Hamilton County Drainage Board
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Howard stated the facts were that there was an initial plat that replaced a subdivision on
this property as well as the elementary school property to the north (Washington Woods
Elementary School) and when the school purchased the school ground the plat was never
approved or recorded. The plat.would have had standard subdivision, subsurface drainage
from the outlet point. i

Altman stated correct before the fact that they represented that. they would continue this
drain through the other parcel that subdivision that has been built would never would have
been built or approved because it had no outlet.

Howard stated I don’t know of the chronology. Steve ({Cash), was: the subdivision built
before the Emerich’s put the ditch in or moved the ditch?

Cash stated the subdivision was built before the ditch was moved. There was a process of
when the timeline of how the dominos stacked up. The project on the east side of the road
was proposed at the time the project on the west side of the road was and there was an
approved Primary Plat for the west side of the road at the time the subdivision was built on
the east side.

Howard stated the Primary Plat never went to final nor was recorded.

Cash stated construction plans were submitted, but it never was built.

Howard stated I think we’re at the point that if this is turned down we set it for
obstruction. We’ve got the minutes of the obstruction hearing and we can go from there and
enter findings of fact and orders and order them to remove it and when they decline we can
go in and remove it and then if there is a finding that was intentional..

Heirbrandt asked if it’s going to be pretty hard to detexmine whether it’s intentional
because of the owners? I think two of them are deceased now.

Howard stated that the owner at.the time was Sonny Emerich in his own name and he’s been
dead for at least ten years.

Altman stated we have a whole plethora of documentation that presents representations as to
how that drainage was supposed to flow and improvements made and that’s where I have the
problem. .

Howard stated that’s true, but then subsequent to that..

The Surveyor stated the amount of the easement at that time was .$36,000.00.

Heirbrandt asked and what did we get it for?

Altman stated but we reduced the size. It’s still fair market value basically.

The Surveyor stated we eliminate the temporary easement.

Altman stated I'm one member. If the other two don’t agree..

Heirbrandt stated one of my goals on this obviously was that I didn’t want to go for a
further assessment for the people in the watershed. With this agreement and the reduction
of the cost and also the contribution from the City of Westfield would we still be able to
pay for it with our funds we have in place?

Howard stated yes. The Surveyor has checked recently and the Cool Creek Watershed has $1.3
Million in it. This would allow this to be done paid for from that fund with $15,000.00
contributed by the City of Westfield as per their commitment over a year ago.

Heirbrandt asked Lollar if Westfield was okay with that?

Lollar stated yes.

Heirbrandt stated that was one of my main goals was to achieve that.

Howard stated the money will come from funds that have been assessed and Grassy Knoll does
pay into that drain fund. .

Heirbrandt stated I understand I just wanted to make sure they were not going to get an
additional assessment on top of that to fix these problems. Knowing that, if we did approve
this today, when could we get started on it?

Howard stated this project has been bid.

The Surveyor stated that he talked to the contractor last Friday and he said the first full
week of September after the holiday.

Hamilton County Drainage Beard
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Howard stated I have the W-9, I have the conveyance document already signed so it’s just a
process of getting a claim. Janet (Hansen) checked with the Auditor’s Office and because
it’s litigation they can turn that around in 24 hours.

Dillinger stated I think we need to dispose of it. I'm kind of deferfing to Heirbrandt. I
told him I would go along with what he thought, he’s been the lead on this project.

Dillinger made the motion to approve the recommendation on the Settlement Agreement,
seconded by Heirbrandt and approved. Altman opposed.

The Surveyor asked the Board to modify the Surveyor’s report to reflect the Settlement
Agreement and then finalize the reconstruction hearing.

Dillinger made the motion to modify the Surveyor’s report to reflect the Settlement
Agreement and approve the reconstruction, seconded by Heirbrandt. Altman abstained.

Howard asked if we want to leave the removal petition pending? Let’s get it wrapped up
before we dismiss it, on site; start slinging dirt. E

The Surveyor stated we need to award the contract to Van Horn Excavating for $42,400.00.

Dillinger made the motion to award the Grassy Knoll Reconstruction contract to Van Horn
Excavating, seconded by Heirbrandt and approved., Altman abstained,

“STATE OF INDIANA ) BEFORE THE HAMILTON COUNTY
) ss: DRAINAGE BOARD
COUNTY OF HAMILTON ) NOBLESVILLE, INDIANA

IN THE MATTER OF THE
RECONSTRUCTION OF THE
Grassy Knoll Drain

FINDINGS AND ORDER FOR RECONSTRUCTION

The matter of the proposed Reconstruction of the Grassy Knoll Drain came before the
Hamilton County Drainage Board for hearing on August 28, 2017, on the Reconstruction Report
consisting of the report and the Schedule of Damages and Assessments. The Board also
received and considered the written objection of an owner of certain lands affected by the
proposed Reconstruction, said owner being:

Evidence was heard on the Reconstruction Report and on the aforementioned objections.

The Board, having considered the evidence and objections, and, upon motion duly made,
seconded and unanimously carried, did find and determine that the costs, damages and
expenses of the proposed Reconstruction will be less than the benefits accruing to the
owners of all land benefited by the Reconstruction.

The Board having considered the evidence and objections, upon motion duly made,
seconded and unanimously carried, did adopt the Schedule of Assessments as proposed, subject
W to amendment aftexr inspection of the subject drain as it relates to the lands of any owners

Lo which may have been erroneously included or omitted from the Schedule of Assessments.

The Board further finds that it has jurisdiction of these proceedings and that all
required notices have been duly given or published as required by law.

Wherefore, it is ORDERED, that the proposed Reconstruction of the
Grassy Knoll Drain be and is hereby declared established.

Thereafter, the Board made inspection for the purpose of determining whether or not
the lands of any owners had been erroneously included or excluded from the Schedule of
Assessments. The Board finds on the basis of the reports and findings at this hearing as
follows:

HAMILTON COUNTY DRAINAGE BOARD

Mark Heirbrandt
PRESIDENT

Steven C. Dillinger
Member

Member

Hamilton County Drainage Board
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IRTTEST: Lynette Mosbaugh
Executive Secretary”

Cool Creek Drain, J. M. Thompson of Anna Kendall Arm - Partial Vacation:
There were no objections on file. Mr. Matthew Skelton and Ms. Teresa Skelton were present
for this item.

The Surveyor presented his report to the Board for approval.

“July 5, 2017

TO: Hamilton County Drainage Board
RE: Cool Creek Drain, J.M. Thompson Arm of Anna Kendall Arm - Partial Vacation

Attached is a partial vacation request and location map submitted by Matthew and
Teresa Skelton; property owners.and developers of Junction North on Hoover Street in
Westfield. This is for the arm of the J.M. Thompson Arm to the Anna Kendall Arm of the Cool
Creek Drain on parcels 09-05-36-04-07-001.000, owned by petitioner, and 09-05-36-00-00-
020.004, owned by the City of Westfield, in Washington Township.

The portion of the J.M. Thompson Arm to be vacated is the drain from Str. 1 of the Asa
Bales Park Relocation to Str. 30, as described in the final report for the J.M. Thompson
1990 Reconstruction, dated April 16, 1992 and approved on Bpril: ‘20, 1992 (DB Book 3, pages
10 to 12). Also to be vacated is the drain from Str. 30 to 30B as described in the Hoover
Street Extension report for the J.M. Thompson, dated February 18, 1992, with hearing on May
18, 1992 (DB Book 3, page 18).

The proposed vacation will remove 13 feet of 12”7 RCP and 100 feet of 36”RCP from the
: J.M. Thompson Arm of the Anna Kendall Arm of the Cool Creek Drain, for a total of 113 feet.

This parcel owned by the petitioner are being split and developed into North Junction,
which will be 5 residential lots. The City of Westfield will continue to maintain the
drainage from Hoover Street, as that is part of their system that discharges into the J.M.
Thompson Arm.

The main J.M. Thompson Arm will remain in place to continue to provide drainage for
the overall watershed area and the upstream regulated drain tiles north of Hoover Street.

This will not change the current assessments for the Cool Creek Drainage Area on these
parcels.

I believe that the requested partial vacation meets the requirements for vacation as
set out in IC 36-9-27-34(d).

I recommend the Board set a hearing for this item as set out in IC 36-9-27-37 for
August 28, 2017.

Sincerely,

Kenton C. Ward, CFM

Hamilton County Surveyor

Kew/pll”

Heirbrandt opened the public hearing; .seeing no one Heirbrandt closed the public hearing.

Altman made the motion to approve the Surveyor’s report, seconded by Dillinger and approved
unanimously.

“FINDINGS AND ORDER

CONCERNING THE PARTIAL VACATION OF THE

Cool Creek Drain, J.M. Thompson Arm of Anna Kendall Axrm — Partial Vacation
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