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INIENRSTATE CUMAERCE COMMISOIOUN r
(3 ﬁ 1/ . Docket Ho. AB=55 (Sub=HNo. 94} SERWCE DATE
' CERTIFICATE AND DECISION 'APR 485

SEABOARD SYSTEM RAILROAD, INC. == ADANDUNMENT =-=- IN BOONE,
CARROLL, CLINTON, HAMILTON AND MARION COUNTIES, INH

Dacided: March 19, 1985

by application filed January 27, 1984, the Seaboard Syatem
Rallroad, Inc. (SBD), sought to abandon, undar the provisions of
49 U.S.C. 10901 and the Commiamsion regulationa at 49 C.F.R. Part
1152, a 6B.5-mile line of railroad known as the Indianapolis
Branch, Tne line extends from milopost B-112 noar Delphi, IN to
milepoat B-180.45 at Indlanapolis, IN, in Boone, Carroll,
Clinton, Hamilton, and HMarion Counties, IN. Protests and com-
ments wero filed, and the application waa designated for oral
hearing. In an infitial decimion served July 10, 1984, the Admin-
istrative Law Judge (ALJ) granted the application *‘» lts
antirety.

By letter dated July 13, 1984, S5BD Informed the Comnission
that, based upon a commitment from A.E. Staley Company (Staley)
to snip aiynificantly increased volumes of traffic to and from
lee Frankfort, IN facilley, it withdrow its application with
rasgact to a 25.5 mile line scgment between Delphi and Frankfort,
IN.

In reoponse to varlous requosts for reconslderation, further
hearinyg, or dismissal of the application filed by certain
protestantsl/, and applicanc's reply including addicional
avidence, wo reopened the praceeding for further hearing under
the modifled procedure, accepted the tendered additional
evidence, and catablisned dates for the surmission of additional
statements. See decision smerved September 47, 1984.2/ Reply
stacemonts were flled by UTU, Erbrich, and jcintly by MS5A and
Wickes. Applicant flled a rebuttal statemont.

PRELIMINARY MATTERS

UTU moves to atrike applicant's robuttal statement and to
either dismiss the application for fallure of proof or set it for
further oral hearing. Protestant argues that the verif .ed state-
ment of Hr. Vernon Willinger and the actached tinancial exhiblits,
appendixer D and E, contain new evidence and conatlitute improper
rebuttal. The requent will bs denied. Appendix D is a corrected
veralon of Appendix C to applicant's reply to the appeala. The
correcLions affect only three accounta, and represont a reduction
of on=-branch costs of approximately five percent. They were made
in diroct responso to criticisms ralsed in protestant's reply
statemont. Appendix E is an quntnd vorsion of Appendix B to
applicant's reply to the appoals, covering Septembar 19813 through
Augunt 1984. We will not base our decinion en the specific cal-
culations in Appondix E since all protestants have not had anop-
portunity to respond fully. Howover, conslderation of Appondix E
would not prejudlce UTU since all protestants responded to (it at

17 Jack 0. Black, Indiana Legislative Director for United
Tranaportation Union (UTU), International Mineralas & Chemical
Corporatlon (INC), Erbrich Products Company, Inc, {Erbrichl, and
Jointly, Monon Shippers Association (MS5A), ana Wickes Lumber
Company (Wickes).

3} In that decislon we denled a motlion by UTU to reject th=a
tendered additional evidence. On Movember 16, 1984, Erbrich
filed a motion to strike based on identlical grounds., It will be
denled for the recasons stated ln the prior declsion.




considerable length in its moticn to strike, which we will treat
and accept as a reply. Frotestant's purpose in seeking further
hearing ia to oxamine the underlying work papers, which are not
required to be aubmitted {n abandonment proceedinga, and which
prat—utngt could have obtained by a contomparancous discovery
reguaeat .3/ - ;

Erbrich requests leave to file a late-tendered affidavit.
BBD moves to dany the roguest, or altornatlively, to cross-examine
the sponsor. The affidavit will boe accepted and SBD's requeat is
denied. 1In the interosts of roaching a docislon on a complete
record, and in view of protestant's obvious unfamiliarity with
our procndures, we will consider it, along with the reply
commentr containad i{n proteatant's motion.

DISCUSSION AND CONCLUSIONS
The Partial Withdrawal Issuo. Although we recpened this

proceoding Dacause of theo many and difficult issues ralsed in the
appeals, wo old not spocifically discuss the proprioty or effect
ot applicant's partial withdrawal of its abandonment requent,
Protastants suggest that tha disclosure af applicant's Intention
to sarve the rorthern portion of the line between Delphl and
Frar&fort is a “changed circumstanco® raendoring all evidence
previoutly submitted obsolete. They argue that no conclusion as
to the Frankfort-Indianapolis mouthern segment can be drawn from
finanrial evidonce for tho entire line. They also argue that
costs for the southern megmont cannot be deternined by aimplo
proration because, in UTU's view, tha Staleoy operatlion will make
service on the southern megment more aconomical, while in IMC's
view, the northern segment was the "high coat" portion and the
southern a~gment, If independently viowed, would demonstrate
profitable operations. Additicnally, INC contends that
applicant's declsion to continue operations on the northeen
Scgnont discriminates againat shippers located on the southern
deyment in violation of 49 U.S.C. 10741(b).

We disajree. The offect of a reguest far partial withdrawal
of an abandonment application made after the service of a
decimion grant!ny the abandonment ham not been explicitly
considered by the Commission.d/ Mowever, the Comnission has
stated on many ocrcasions that authority granted in an abandonment
proceeding ls permismive, and the extont to which ar abandonnent
ia consummotod is a matter solely within the carrier's
discretion.3/ H.1 50D waited until a cortificate was fssued in
this proceeding, it could have achioved the mamo result with no
basls for complaint from protestants. Absent indlcations of
fraud or abuse of our procedures, the timing of applicantc's
disclosure of its intentions is immaterial. Wo conclude that
thore is no statutory or regulatory impediment to a partial
withdrawal request and accept the proposed amendmont to the
application.

There remains the question of whether our acceptance of
applicant's partial withdrawal requlraas a nev evidentiary
presentation. As a pattor of law, it does not. Applicant's
decinlon to continue operationsz on the northern portion of the

3/ motiona for further oral hearing embraced in the reply
stataments of UTU, MSA, and Wickes will be denled for mimilar
roasons .

4/ A partial withdraval was accopted without comnent

after the perioa for filing offers of financial asslatance had
axpired in Docket Ho. AD-1 (Sub=-No. 96F), Chicago and North
Wostarn Transportatlion Company =-=- Abandi Aent == Hotwoon Carroll
and darlan; La (not printed), merved Septomber 9, [9el,

if jam, ©.9., Chicago M,5, & M. Ry. Abandonment of Entire
upoeration, 117 T.C.C. 163, J67 (196217 Dolaware & H.R, Corp.
Tracxaye Agraemont Modification, 290 I1.C.C. 103, 106 (1953)1 and

Houtnern Pac. Co, Abandonment, 158 1.C.C. 439, 441 (1929),
-2 -




line is a changed circumstanco, but protestants have not
demonstrated that it is a chanyed circumstance that would alter
the result reached by the ALJ, In seoklng reopening, the burden
ls clearly on the pioponents to submit evidence supporting their
rﬂquaat.f/?tatantnnta' coptontionas that coats are unevenly
distributed over the line!/, and that thoe Staley traffic will
result in economical operatlons on the smouthern segment, are
similar to those -directed against SBD'as moat recent Einancial
atatemonts and will be conoidored later in this decision. IMC's
"discrimination® argument also is not porsuasive. Virtually all
abandonments except, perhaps, those Involving a earrler's entire
operation, result in a loss of service by some and cont'r: .d
service Lo other proximately located shippers. This (1 not the
type of discrimination addressed by 49 U,S.C. 10741(p). Finally,
there ia no suggoestlon that SBD tlind a fraudulent application
knowiny at the time that it would continue sorvice to Btaley,
Hor ls there any other indication that applicant timed ite
partial withdrawal request to gain a tactical advantage.

Were there no other lmsues requliring a reopening, we would
hawa decided tho appeals on the basis of the record made at the
oral hearing. llowever, slice reopening was nocessary In view of
applicant'a failure to submit evidence of the effect of the
proposed abandonmont cn other membars of the Chessie System, and
sin<e spplicant has voluntarily submitted and protestants have
roplied to additional evidence rolative to the fimancial
parformance of the southern portion of the line, we will consider
thic evidence In ruling on the amended application.

Tho Famlily System Issue. Applicant is a subsidiary of C5X
Corporaclion, which alaso controlas the Baltimore and Ohio Rallroad
Company (BiO), and the Chesapeake and Ohle Railway Company (CaO},
both known as “ne Cheasie System. HNevertheless, SHD did not
include with ita applicaticn evidence concerning the impact of
the abandonaent on menmbers of the Chessle System as required by
19 ~.F.R. 1152.22(d)(5).8/ The ALJ roncluded that because SAD
#.d the othi ! subsidiaries of CSX are separate corporations under
separate management and keep Boparate accounts, ﬂ?plicanl is not
operatod as part of a "system under common control and
managesent® and therefore is not required to submit smuch

§/ See Illinois v. 1.C.C. No. 742 P. 2d 1460 (7th Cir, 1984),
which denied a petition for reviaw of the Comaisnion'm donial of
a4 roquest to reopen an abandonment praoceeding on petitionera*®
assertions that tne granting of abandonment authoricy over an
adjacent line would have roduced the costs of operating the line
under conamlderation. The court upheld the Commission's Eindings
that the evidence submitted i1 support of the application was
carrect and accurate when Lt was flled; that the burden of proot
was on protestants to demonstrate the materiality of intervening
€lrcumatances witn evidence; and that tney had not met it,

3! If it were true that the northern sageent is rosponsible for
the groatest share of costs, protestants could and should have
sought a partlial abandonmeont, and born the burden of establishing
the viabllity of the southorn sogment. Ses State of Me, Dept. of
Iransp, v. I.C.C., 587 F. 2d. 541, 543 (Imt Clr, 19U7B).

8/ "It the line to be abandoned...is operated as a part of &
syatens under common control and management, a detalled statement
ghowing the effect of the proposed abandonment.,.on the net
rallway operatiny income of the other individual menbors of the
Bystem,.." Bust be included in the abandonment applicatian.




evidenca,9/

Wa disagree with that conclumlen, 1In Lehigh Valley Railroad
Company Abandonment, 338 I.C.C, 793, @00 (19727, the Com=lamion
discussed tno rule. It found that “Whunover...two railroads
exist as part of a rallroad 'systom' or '2nnl1{‘ the publie
interest dictatea that for purposes the of analyzing financial
data pertaining to a proposed abandonment by one, the financial
offect on tho other must be taken into consideration.® It
further atated that "In determining whether in fact mruch a
“system® exista, common control and managemont Berves as the
primary indicator, and is of itasclf sufficient %o eatablish the
neod to require the inclusion of off-branch revenues,® Id. Bes
also Abandonment by Brownwood Werth & South Ry., 105 1.C.C, 729,
736 (T926], in which the Commisaion atated "Whore a subaidiary of
a larye syatem pesks to abandon its line it is,...0of groat
importance in conaidering whether the line is being operated at a
loss, especlally where most of the traffic is interchanged with
other linem of the same syatem, to know what apport ionment ls
made of system revenues from such traffic.*10/

Common managesent and control was found Ln Dlackahoar Mg,
Co. ¥v. A.C.L.R.R, Co., B7 1.C.C, 654, 664 (1924), to refer to
¥carriers generally controlled through cwnarahip, lease, or
otherwise to the extent of controlling traffic policy, oven
Ehough separate corporato antity may be malntalned.”™ This
definicion has beon cona'scently applied: (i) to cotermlne
whather single-line or juirt=line rate scales shall be pro-
scribed; (i1) in proceedings concerning discrimination and undue
prejudice; and (1lii) in questions of ehort-hauling. Soe
Cnicago, M., St. P. & P.A., Co. v. Spokane, P. & §, Ry. Co., 100
1.C.C. 43), 467-469 (1957). The canos following the Blackshear
definition are legion.

In CSX Corp.-Control = Cheasle and Seaboard C.L.T., 36)
1.C.C. 5l¢ (1980), tne Commiasion approved the acquiaition by CuX
Corporation, a non-carrier holding company, of the rail carrier's
subsidiary to Cheasie System, Inc., and Scaboard Coast Line
Industries, Inc, (SCLI), SHD's predecessor. While former SCLI
and Cnessie Systea carriers would. as wholly-owned subsidiaries
of CSX, retain their corporate identities, have goparate manage-
Aent, and kawp separate accounts, based upon C8X repremsentationo
the decision stresses that they would be cperated as a alngle
Systen with (SX dictating corporato policy and prioritles to the
end of maximizing system profita, Id. at 53). In fact,
coordinated, single Jystem service was cited as the princlipal
beneflt of the consolidation, and it wanm specifically noted that
tha manwyeras of the individual roads would be expected to
subordinate their interests to the benefits of the aystem. At
the hearing, applicant's operating witnoss testified thar SCLI
and other Chesale Systea carriera would cooperate, rather than
compete. Addicionally, the members of the Chessie Syatem, B&O,
and Ck0 consider themselves part of a "family syatcn® becauseo

3/ UTU now takes the position that if the application s
disnigsed with respect to the Delphi-Frankfort sagrant, the
lapact on the revenues of other members of the Chessle System
“lll pe de minimus and the issue need not bo consldored further,
UTU's characterization of Chesaie's impact on the mouthern
soynent is correct. The Chessie System's revenues and costa
rosulted in a net increase of $6,742 in avoldable loss during the
October 1942 = september 198) base year and were atated to be do
ainisus and not supplied for subsequent perlods.

HWevarthalean, we will address thia guestion bacause UTU is
not the only protestant to have ralsed the lssue, and discusalon
will provido needed guidance to HHD in its Prosecution of future
abandonmaent applications.

lE! The rule has consistently been uphold by the courts. See
tnhe decleslona cited In the ALJ'm (nitial decislon.

- =




Dockot Mo, AB=535 (Sub-Ho., 94)

thoy have consiatently supplled the inforaation raquired by 49
C.F.R. 1152.24(d)(5) in thoir abandonment appllecaticna. While
the rail subsldiaries of C5X may have geparate ~orporate
ldentitlies, separate officers, separate accounts, and may even
enjoy a measure of autonomy, there can be no real independence as
long as they are all wholly-owned subsidiaries of C5X, and the
latter takes an active role in establlshing policy. Thus,
agplicant s a member of a family or system of carriera within
the meaniny of 49 C.F.H. 1152.22(d)(5), and ls reguired to submit
evidence of financial {spact of the abandonment on other nembers
of the system,

Financial Performance of the Line. Applicant's tinancial
wvldence submitted with the applicaticon and corrected at the
hearing roflected, for the base year October 1982 through
September 198), attributable revenues of $1,6B88,007, avoldable
logs from cperations of $211,312, and opportunity costa of

. 8980,514. In lta reply to the appeals and In its rebuttal in the
roopanod proceedings, applicant has submitted revised data
applicable enly to the Frankfort-Indianapollis segment for the
same period and foc the subsequent period September 198) through
August 1984. These exhibits aro summarized as followa:

oct B2 - Sapt 83lly Sopr 83 = Aug B84lly

Rev * 1uos $1,031,610 & 930,777

Avo: Jable costs 1,261,214 1,078,246
on=-pDranch Jaa,01% 411,008
off=-pranch 881,179 665,148

Avoidable loas 229,604 147,465

Proteastants' objections to the financial data fall into
three categories: (i) the accuracy and trustworthiness of the
exhibits; (il) the relevance of the exhibita in light of roecent
deve.op=enta; and (lii) the treatment of spacific revenue and
coat {tems, A number of the argumants ralsed In the appeals and
in protestants' reply statemsents are moot because they invelve
the Dalphi-Frankfort segment, or are superseded by more recent
evidenca., OUnly those matters still in dispute will bo addresped.

Protestants question the accuracy and trustworthiness of the
daca submittea Ln the recpened proceedings based on the numerous
mistakes discovered in the various financial exhibita at all
stages of tne proceedinys. The original financlal exhiblicta
submicted wich the application and to a leaser extent the
exhibits submitted in cpplicant's reply to the appeals reguired
correctiona, Howevaer, these were tho rosult of only a fe«
8IrOC«, 80=e¢ of wnich affected several accounta, The mistakes
waore promptly acknowledged and corrected by applicant when
pointed ocut. WwWe cannot conclude that the revised exhibite are
untruntuorlhy.iﬁf Further, oven after adjustments moat
tavorable to protestants, the financial exhiplta show that the
southern segment ia losing money.

Protestants also argue that two eavents destroy the relevance

llf Source: Appendix D, reply to appeals as corrected by
Appendix E, rebuttal.

1"/ Sourcer Appendix D, rebuttal, Supersedes Appendix C to
reply to appeals, wnich covered the period April 198) to Harch
1984,

Ll’ UTu'a additional contention that the Commission does not
have data for tfe Frankfort - Indlanapolis segment “"for the
preceainy 1 calendar years and the current year® is also entitled
to litele condideration. Tne 1 year requirement of 49 C.F.R
1152.22(0) specifies the contents of an initial application. It
does not apyly to recpened proceedings.

-5 =
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Dockot No. AB=55 (Sub-Ho. 94) ¥ = )\

of all of the financial data oubmitted. As noted in the initial
decision, applicant stopped merving an Indianapolis=based
shipper, star/News, in Hay of 198) and the traffic cannot be
recaptured. Consequently, SGD excludea from its bage year data
the costs and revenuea attributable to this shipper. UTU
contends that applicant elimlnated only car costs for thia
traffic, reoulting in an overstated avoldable lose for the line.
However, applicant points out that in addition to car costs, (It
also excluded switching charges and off- branch codts.
Protestant did not suggest any other accounta that would be
specifically affected. We¢ aro satisfied that tho Btar/News
traffic coatas have beon eliminated from SBD'a Elnanclal
statemants and chat S0D's costs are not ovaratated.

Hore gonerally, UTU arguee that a greatly roducsd level of
sarvico on the Frankfort = Indianagclis segment, due to the loss
of the Star/Hewa trafflc, should result in significantly loser
costs than are refl. -“ted in applicant's financlial exhiblits, UTU
counters applicant's =oat recent figure of 128 trips per manth on
the acuthern segmant with a Té-trip flgure based on the union's
statistices. The aryu=ment (s unpersuasive. Flrat, there ls no
explanation by protestant as to how lta flgures wero derived,
Addicionaly, we do not conslder the level of service relevant
unless translated into revenue and cost terms, which UTU has not
done.

UTU also contends that the expanded operation for Staley
atfects the validity of the existing financial data. It pointa
cut that applicant derived costa for the socuthern sagment by
proration of the cost accounts applicable to the entire
Celphi-Indlanapolis line, and argues that the "vast”™ Increaase in
gervice to Staley renders the apporticnment ratior obsoleta,
Applicant's mtat recent data for the pericd Beoptember 198) to
Auyust 19684 is based not en proration, but on actual line

. s=atistica. Further, the rovioed base year exhibit, which
adaittedly employed proratlion, is not affected by thao enhanced
Staley operatien, whlch did not commence untlil after Septembear
1983.14/ Any conclumions regarding the effect of the Stale,
operation are speculative at beat. The exioting financial data
providen the best evidence of future financial performance of the
line,

Protestants, particularly UTU, have ralsed a numbeor ot
aspaclific objections to the revenua and cost data, UTU claimas
that bDase year revenue figures do not Include ravenues from TUFC
cparations, and from the rental to shippers of alde tracks. As
to the former, applicant indicated that while Lt closed its
Indianapolis ramp in uctober 1981, Lt had ceased handling TOFC
shipments on the line prior to that time, in [favor of trucking
t.es to other ra=p locatlons. Conseguently there ware no TUFC
roavenues to include. Rental income from alde tracke was
admittedly not lncluded Ln the base yoear oxhlpit, and we will
assume it was not Included in subsequent exhibits, slnce thereo le
no ndicaction to that effect from applicant, Protestant does not
claim that the amounts involved are significant. WwWe concludo
that the financlal exnibits reflect attributable ravenues with
substantial accuracy.

Ag to costs, UTU claims that locomotive and fuel expensen
ware overatated becausce 98D employed system avarage costs lor
6-axle units In computing the various relevant coat accounts even
though the line south of Frankfort ls restricted to smaller
4-axle units. We conclude that locomntive and fuel oxpenson were
properly derised, On-branch locomotive malntenance,
depreciation, fuel, and return en investmont Accounts are

lif UTU's additional argument that because of the Staley
tratfic, the southern sogment ham unreflected value as a "feeder
line® lm unsubatantiated, There les no indicatlon In the record
as to how much, If any, Staley traffic would move over Lhe
Frankfort-1ndianapolia segment.

- 6 =



Dacket Ho. AB=-55% [Sub=Ho. 94}

determined (in part) by apportioning system average unit costa'to
the branch on a tlme or mileage basis as appropriate. The only
breakdown of costs required by our regulations is betwoen diesel
and electric units and Detween yard and road locomotives. BSee 49
C.P.K. 1152.32{h) and 1152.33(b) and (c). Actual exponses for
specific units are requlred only whan "specialized equlpaent® is
*dovoted excluslvely® to service on the branch, which has not
bean shown to be the came. 49 C.F.R. 1152.33(bj(l1). The
locomotive related costs submitted Dy 5BD were computed |-
accordance with our regulations, and are thus to be conasldared
avoidable unless shown to be not truly avoidapld, See Illinols
Central Gulf R, Co. = Abandonsment, 163 [.C.C. 93, 103 (I980). We
have, on occasion, accepted alternative cost cosputationa Lasod
on a different mothodology than that used in regulations when
clearly shown to reprosent the bost evidence of the costs In
question. 4es Docket iio. AB-6 [Sub=-Nn, 161), Burlington Northern

Rajilroad Cospany - Abandonsent and Discontinuance of Trackage

. Righta in Dickey County, ND (noL printed), soived June 21, 1984.
However, the burden io clearly on the proponent of an altornative

methodology to provide such evidence. This protestant has not

done.

Protestants also argue that copots are overstated becauso
SDD employed two locomotive unita on the branch when one would:
have been sufficlent. UTU clalms that the use of the socond
locoastive, which resulted from applicant's decimion to combine
service on the branch with service at polnts to the north of
palphi, was solely for S58D's convenlence, and that tha expensed
are not attributable to the lime. There is no evidence
to support a contlusion that use af the Monon Switcher tc serve
the line was dlctated by a desire to increase costs artificially
in contesplation of an abandensent applicatlon. [In the absence
of this evidence, we must agree with applicant that the method
it chose to serv= the line was a matter within its discretion.

IMC clalms that SBD nas deliberately diverted carload
traffic off the line and on to Chessia System :rackage roughly
paralleliny tne line, in a *"blatant” effort to shoc. loss of
tratric. BSince protestant provides no citatlon to the record, wo
aAre not sure to what 1. refers. If it refers to SOD*s practlice
of handliny certain grain traffic destlned to points south and
gaat of Indianapolis wia Honon for interchange with BeO, that
issue was resolved in the initial decislon. As the ALJ pointed
out, SBD has no direct interchange with any other trunk line In
Indianapolis, and any intaerchange with such carrlers in that eclty
would have to be handled through tha Indianapollis Union Belt.
Moreover, the tarifts ln queation wore governed by ahortline
mileage, rendaring any physical clrculty involved irrelavant as
far as rates are concerned. There is no evidence that
applicant's routiny practlcea ware adopted to discourage traffic
in preparation for an abandonment, Absent such evidence, they
are matters within GBD"s busineas discretlion,

opportunity Costs. UTU Ln its appeal claims that the ALJ
improperly added avoidable loss and opportunity costs to derive a
total econcaic loss figure for the line. Since avoidable loss
and opportunity costs were saparately stated and separately
weighed in the decimion to grant the abandonnent, there was no
nar® in combinlng these figures to cerlive a total economic loass.
Mevertneless, we have Ln this decision continued our prartice of
conasldering avoidable loss and opportunity coots as sepirate

factors in the abandonment equatlon.

UTU also tlaima that real estate estimaten aro overstated
because SdD did not estimate the cast cf restoring the properti«d
to marketable condition fcllowing abandonment. As noted in the
initial cecliesion, SuD'es "aluation estimates in tnis proceeding
ware purposely 10 to 40 percent below cosparable sales to reflect
not only tne slze ana ahape of the parcela involved, but the
expgenses involved in converting the right-of-way to match
adjoining property.
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Protestant also challonges the uase of §1.1) per foot, or
57,000 per nmile, removal casts citing a rocent Comminslon
decision in which such coats woaro found to be $10,000 per mlle,
However, that decision involved anothar carrier in an arez
gouqrnphlcnlli far removed from Indiana. As noted In the initial
decislon, applicant's figure was based upaon recent SBD ktrack
rescvals, ocne of which waa in Ina'ana.

UTU alpo claims that spplicant's values for track suitable
for relay are unsupparted. [t arguea that bécause SBD |a
involved in many abandonments, there should be no doficiency of
the higher weighta of relay rail (10D - 11% pounds) in the
foreneeable future, that this rail will moar likely be raetained
rather than sold and that its value should therefore not be
included in net liquidatien value (NLV), It also argues that 90
pound relay rail ahould have been valued aa acrap, since ite use
tor relay purposons will depand on *inventory conditiona®
provalling at the time of abandonment, and is therefore
uncertain. As noted in the inicial declalon, the price For ton
used for each grade of relay rail was the current market price
obtained trom railroad contractors and brokera, Those market
prices msy be assumed to raflect any surplus of relay rall due to
applicant's, or any othoer carrier's. abandonment activiclen. Any
spaculacion ag to whather applicant (11 aell irmediately, or
faiain its rail for use on its own Syatem or for male at a later
date, g lrrelevant, Any quaationa tegarding the classification
Of the 90 pound rall are substanclal'y =oot since applicant's
revised net malvage value astimates for the Prankfort =
Indlanapolis sagment claim only .6 taon or §81 fer thae grade
(Appendix A, V3 Rosmamond, roply to appeala).

Finally, UTU argues that the 11.] pesrcent rate of ceturn
used Dy the ALJ should be revised downward Lo reflect applicant's
effective tax rate of 2%,.17 percent, rather than the 46 percent
BLAtutory tax rate. The rate of return employed by cthe ALJ (and
Oy applicant in its exhibies in the reopaned procaeding) {m the
flyure prescribed by the Commlaaion as an "adequate® rate of
return for such purpases in tho then current declaslon In
Abandonment of R. Lines - Use of o rtunity Costa, 367 [,C.C,
TIT (1981, wWnile a carrier oay uEacL to Envelop its awn rate of

return, it is not required to do aop, Jd ar 713s.

However, in Ex Parte Ho., 274 (Sub=tio. 3C), Abandonment of
Rallroad Lines - Use of O ortunity Costs, 1 1.C.C. __+ Berved
December ld, 1984, wo prescribed an adequate rate of raturn for
abandonment purpooes of |B.6 percent. Applylny this rate of
Taturn to the financlal evidence supplied by applicant {in the
feopened proceedings ylelds opportunity coats of $621,759, rather
than §747,841.

adverne impact en 8hlppers and co=munities that will assertedly
rosult from the abandon=ment, They Incorporate contentions
pravicusly made in their briefs, Addictlonally, MSA has submitted
the affidavits of Truss Manufacturing Co=pany, of Westfleld,
IN,13/ and woods Wire Cospany, Inc., of Carmel. Both indicate
that they are present users of rall nervice, that they anticipate
increasod requiresents far 1984 and for the future, and that
alternative tranopartation {s elthaer unavailable or expenasive,
In ita reply to the appeala and lts affidavi:, Erbrich disputes
the ALJ's tincing that a Spur track off the Norfolk and Western
Rallway Company (NeW) would adequately perve this shipper. It
claims that WeW is not Interested In conatructling this faciliey
Fecause N&W cannaot guarantes sorvice beyond one year. Erbricn
also claims tnat it has attempred to negotiate aservice with all
BOLOr carriers and found none that can meet its needs,
uUlecontinuance of aservice will agsertedly put Ecbrich out of the
—_—

15/ Tnis shipper tiled a letter Protest to the abandonment, but
Subaltted no teatimony.
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chlorine bleach business and. cause unemployment for "over a dozen
Binority workers® in an area of high unemployment, Finally, utU
aryues that the ALJ gave insufficlent conslideration to a continu=-
ing need for the “"Fair Train®, a special passenger train operated
over an 11 mile segment of the branch during the ll-day period of
the 198) Indiana State Falr, Proteatant claims that contrary to
the ALJ's finding that no one from the falr organization appoarad
to testify, the Lieutenant Governor of Indiana, a momber of the
@xecutive comaltlee of the Btate Fafr Board, did, In fact, testl-
fy that the train was needed to reduce automoblle cangeation,
that It carried 10,000 raund-trip pansangers in substlitutlion for
private automobiles, and that the State of Indiana and the Doard
look forward to parmanent operation of the train.

The ALJ gave proper consideration to the shipper and
comzunity interests. Tho additlonal evidance submitted b Trusa,
Wooda Wire, and Erbrich does not require a different :nnc{usian.
Truss and Woods Hire's latest mtatements reveal lessa use of the
rallroad in 1994 than predicted in their earlier statements, and
although these shippers argue that alternatlve tranasportation
would be more expenslve, neither has shown that it could not baar
the coat. Assuming thiL Erbrich's assertions as to NuW's lack of
interaat and future intentions are true, losm of rail service
would aftect only the bleach portion of ita buminess, which
Erbrich has testifled is the leoast profitable. Thus, even if the
adverse effects projected by the shipper were to materialize, it
would continue in busirsss. Wo do not suggost that shippers will
be unatfected by this abandonment or that wo are insensitive to
thalr situation. Howevar, we have oftaen atated that an
unfortunate but unavoidable result of tersinating uneconomical
rall operations la that shippers will suffor financial
difficulties. when a carrier must boar a greater burden, thoese
difficulties do not warrant continuation of rall pervice, See
O.4., Illinois Torm. K. Co. Abandonmant, 311 1.C.C. 607, 617
(Ivsl). The Iine under considerztlion has shown consistent
substantial losses from 1982 to the prosent. We conclude that
the affecta of continued operation of this unprofitable sagment
outweign the potential hara to the affected shippers and the
community.

As to ehe “Falr Traln® isaue, no regularly scheduled
Fasdgnyer sarvice has boen conducted over the line durlng the
last 153 years. The "Falr Train®, at best a break oven
proposition, waa an “experiment®, and there ia no suggestion that
the oporaticn could be expanded into a permanent year-round
Operatian, guch as a comnuter aervice. Even (f tho service had
been snown to be profitable to applicant, as well am convenient
to falr .joers, we are not ragulired to deny a roquost to abandon a
clearly burdenscme line solely to prosorve a break=aven,linited,
speclalized, seasonal oparation.

Labor Protectiwv. Conditions, UTU continues to clalm that
liferime lapor protection is reguired for the esployecn affected
Oy this abandon=ent., However, as tho ALJ noted, thera is no
avidence &t guyport conditiona different frcm those in Uregon
shurt Line R. Co.= Abandonment - Gomhen, 160 [.C.C. 91 llviﬁl.
and wa will not do mso,

Environmental Conalderation

The tindinga of the ALJ con.erning the environsental and
eneryy lspacte of the abandonmcnt, as initlally proposed, apply
to tne amended application and are not challenged by
rfotestants. Additicnally, we will adopt the ALJ'a finding that
a public use condition be Imposed, since the propercty found
sultable for public use is embrazed in the amended application.

We [ind:
1. Abandonment of the line will not result in a sorlous

Adverse lepact on the rural and community dovelopment ot Doone,
Carroll, Clinton, Hamilton, and Marior Caunriesa, IN,

-0
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2. The property ia auitable for other public purposes.

1, This action will not significantly affect e.ther the
quality of the human environmsent or energy conservation,

It is corcified:

Tho present and future public convenience and necesaity
perait abandonment by Seaboard Syoten Railroad, Inc. of itas line
batween mllepost B=137.50 at Prankfort, IN and milopost D-180.45
at Indianapolls, IN, subject to the provislons for the protection
of employedis aet forth in Oragon Short Line R. Co, Abandonment =
Gashen, 160 I.C.C. 91 {1979), and sub)ect to tha condition that
applicant keep intact all right-of-way, Including bridges and
culvertr for a period of 110 days from the offective da'e of the
docialon t" enable any State or local governmontal agency or
other interested person to negotiate its acquiesition for publie
ube.

It is ordered;
—_— e

l. The moticns to strike and requeate for further hearing
of applicant, MSA, and Wichas, Erbrich, and UTU are denied,

2. The application s disaissed insofar as authority ln
sought to abandon applicant's line betwean aflepost B-112.00 at
Dalphni, IN and milepost B-137.%0 at Frankfort, IN,

J. The findinga in this decision are beling published in tha
Fedaral Ragiamter concurrently with service of t! 8 decision,
Offers by any person or govarnment entity for fl.anclal
anmlstance to allow pervice to continue must be terdered to the
carcler within 10 days following publication of this norice. The
ofter must aloso be filed concurrintly with the Co=aission, and
comply with the requiresents of 49 C.F.R. 1152.27 and 49 U.5.C.
10%0:Z

4. All correspondence to the Commisalon contalning offoers
of financlal aseistance for subsldy or acquisition of the line
Bust contaln an appropr!ate reference to this proceeding. The
tollowing nocatlen must be typed in boldface in the lowver
latt-hand corner of envalopes containing such correepondencat
Rall sec:ion, AB-OFA.

3. SBD phall not effect abandonmont or discontinuance prior
Lo the effective date of the certificate aof abandonmunt .

6. This certificate and dacision will be effective 10 days
from the service datae,

by the Comaission, Chairman Taylor, Viee Chalrman Gradlson,
Comalssionara Andre, Bterrett, Silm=ons, Lampoley &=d Strenio.
Co==miasioners Simnons and Lamboley would hava reopaned this
proceeding. Co=maisslioner Andre dissented.

Jamoo H. Dayno
(BEAL) Secretary
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